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Lipman Pty Ltd v A-Civil Aust Pty Ltd [2025] NSWSC 865 

Hearing dates:  3 July 2025; further written submissions, 11 and 18 July 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  5 August 2025 

Before:   Nixon J 

BUILDING AND CONSTRUCTION – Building and Construction Industry Security of 

Payment Act 1999 (NSW) – Adjudication – Whether adjudication was affected by 

jurisdictional error – Whether the adjudicator determined the claim made by the payment 

claim – Whether the adjudicator failed to consider submissions duly made – Whether 

there was a denial of natural justice – Whether there was jurisdictional error on the basis 

of legal unreasonableness 

 

Facts 

Lipman, head contractor on the Eugowra Emergency Housing Project (a NSW 

Government flood recovery initiative), engaged A-Civil under a Minor Works Subcontract 

for demolition and associated works. A-Civil served a payment claim under the Building 

and Construction Industry Security of Payment Act 1999 (NSW) for approximately $13.05 

million, comprising “Approved Variations” (~$8 million in disputed amounts from prior 

payment claims) and “Unapproved Variations” (~$5 million). The largest single component 

was a Crusher Claim of $4,183,140 for crushing works carried out by A-Civil at the Cowra 

Tip, pursuant to an arrangement A-Civil had negotiated with Cowra Council to accept 

Eugowra waste at reduced tipping rates. 

Lipman’s payment schedule scheduled nil and asserted A-Civil owed it ~$9 million. The 

Adjudicator determined an adjudicated amount of ~$6.88 million in A-Civil’s favour, 

including the full Crusher Claim. Lipman sought to set aside the determination for 

jurisdictional error. 

Lipman initially pleaded four jurisdictional grounds (plus an abandoned ACL s 18 claim), 

then sought leave to add a fifth ground (legal unreasonableness) shortly before hearing. 

Leave was granted on a practical "way forward" basis, with A-Civil providing 

supplementary written submissions post-hearing. 

Decision 

Ground 1: Determination not of the Payment Claim: Lipman argued the Adjudicator 

allowed the Crusher Claim on a fundamentally different basis (scope works) than that 
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advanced in the Payment Claim (variation works), and that the claim was confined to 

processing Eugowra waste only. Rejected. The Payapps template (configured by 

Lipman) forced all new claims under the “Unapproved Variations” heading. A-Civil’s 

submissions that the works were “in connection with” or “necessary for the proper 

execution of” the demolition works did not change the claim’s basis. The wording “Crusher 

Hire Cost at Cowra Tip to Process Eugowra Waste” did not imply exclusivity. Citing Icon 

Co v Australia Avenue, even an erroneous view by the adjudicator about the scope of the 

payment claim is not a jurisdictional error. 

Ground 2: Misuse of s 21(4): Lipman contended the Adjudicator’s request for further 

submissions impermissibly transformed submissions not “duly made” into “duly made” 

submissions. Rejected. The further submissions merely repeated and expanded the 

position already advanced. Distinguished from State Water Corporation v Civil Team. Per 

Ceerose, whether a submission is “duly made” is within the adjudicator’s jurisdiction. 

Ground 3: Failure to consider submissions: Lipman argued the Adjudicator failed to 

consider its submissions on six “Miscellaneous Issues” (wet hire, 8 wheeler, OZ Mist, two 

general managers, on-site construction manager). Rejected. Applying Ceerose (Payne 

JA), the Adjudicator’s “No Further Discussion Needed” passage and footnotes 

demonstrated he had considered these issues and regarded them as resolved by his 

anterior findings about signed day dockets constituting acceptance without reservation. 

Ground 4: Denial of natural justice: Lipman submitted the Adjudicator’s finding at [167]–

[170], that issuance of an RCTI under clause 2(e) constituted “final acceptance,” came 

out of the blue and was not put by either party. Conceded departure, but not substantial 
or material. Applying Demex v McNab (Kirk JA), while neither party had addressed the 

RCTI point, the Adjudicator had already disposed of Lipman’s “claw back” claim on 

independent grounds (rejection of Lipman’s construction of clause 2(d); the day dockets 

and payment schedules being issued without reservation of rights). The RCTI finding was 

additional commentary that deprived Lipman of no realistic possibility of a different 

outcome. 

Ground 5 — Legal unreasonableness: Lipman argued there was no intelligible 

justification for concluding Lipman was liable for crushing Cowra Hospital waste, and no 

logical pathway to a “cost benefit” finding absent a priced counterfactual. Rejected. 
Applying Martinus Rail and Pinnacle Construction, the threshold is high and even higher 

in SOP Act review. The Adjudicator was not required to price the Canberra alternative 

because he found it practically impossible as a method of performance. Mr Matta’s 

statutory declaration provided an evidentiary basis for the cost-savings conclusion, 
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supported by contemporaneous correspondence from NSW Public Works acknowledging 

the “win-win” outcome. Per Demex at [23]–[24], adjudicators may bring their industry 

expertise to bear. 

Practical Takeaways 

The judgment reinforces several points that will be familiar to you from your appellate and 

adjudication review work: 

• The Icon Co principle continues to do significant work: characterisation of the 

payment claim is for the adjudicator, and error in that exercise is not jurisdictional. 

• Demex materiality analysis is now firmly bedded in: identifying a procedural 

fairness departure is only half the task; the challenger must show it deprived them 

of a realistic possibility of a different outcome. 

• The “No Further Discussion Needed” technique survived scrutiny here because 

the anterior findings (signed day dockets, no reservation of rights) did genuine 

work. This is a useful precedent for resisting Ground 3-style challenges, though it 

remains fact-specific. 

• The legal unreasonableness threshold in SOP Act review is, per Martinus Rail, 

applied “even more stringently.” Pinnacle’s “most extraordinary case” language is 

cited approvingly. 
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Black Sheep Building Pty Ltd v AJ Portelli Medical Pty Ltd atd A J Portelli Medical 
Trust [2025] NSWSC 1472 

 

Hearing Date:  28 November 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  8 December 2025 

Before:    Peden J 

 

BUILDING AND CONSTRUCTION – payment claims served but no payment schedules 

provided – claim for unpaid portion of payment claims under s 15(2)(a)(ii) of the Building 

and Construction Industry Security of Payment Act 1999 (NSW) – application for summary 

judgment – whether triable issues exist as to validity of payment claims 

 

BUILDING AND CONSTRUCTION – Home Building Act 1989 (NSW) – insurance – 

excluded dwellings – development of high physical support accommodation – whether 

“self-contained units” – whether analogous with a share house in Newtown 

 

Facts 

On 14 May 2025, Black Sheep Building entered a design and construct contract with A J 

Portelli Medical (as trustee) for  “high physical support accommodation” at Gosford for 

approximately $14 million. The development comprised four dwellings, each containing 

five high physical support rooms, nurses’quarters, and shared living and kitchen space, 

designed to meet NDIS Design Standards. 

It was common ground that the contract was a “construction contract” under the Building 

and Construction Industry Security of Payment Act 1999 (NSW), that Black Sheep had 

carried out works and served payment claims, and that Portelli had paid part of those 

claims (including most of the 10% deposit). The dispute concerned two unscheduled 

payment claims: 

• Payment Claim 3 (dated and served 21 August 2025); and 

• Payment Claim 4 (dated 21 September 2025, served 22 September 2025). 

Black Sheep sought summary judgment for the unpaid portions as a debt under ss 14 and 

15(2)(i) SOPA. 
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Decision 

Peden J applied Manariti Plumbing v Universal Property Group [2025] NSWCA 135: 

summary judgment ought not be given unless the Court is satisfied there is no triable 

issue inapt for summary determination concerning the s 15(1) circumstances, including 

the existence of a valid payment claim and service. Her Honour found no serious factual 

conflict; the issues turned on construction of legislation, contract and the claim documents 

themselves. 

Whether the documents were “payment claims” under SOPA 

Portelli argued the documents engaged only the contractual payment regime, not the Act. 

Rejected. 

For Payment Claim 3, Portelli raised two concerns: 

(a) Misidentification of contracting party: the claim referenced “The Trustee for A J 

Portelli Medical Trust" rather than "A J Portelli Medical Pty Ltd”. Her Honour held 

this was not a fatal flaw given the obvious identity between parties, citing Giliberto 

v Kenny (1983) 48 ALR 620. 

(b) The covering email and QS reference engaged only the contract. The claim 

expressly stated it was made under the Act. The contract’s reference to a 

“payment claim” was not intended to mean something different from the statutory 

term. The QS assessment regime in Schedule 6 Special Conditions could operate 

alongside SOPA’s payment schedule mechanism (with the owner still required to 

serve a payment schedule within 10 business days under s 14). 

Whether the claims identified the construction work (s 13(2)(a)) 

Applying Nepean Engineering v Total Process Services (2005) 64 NSWLR 462 (Hodgson 

JA) and Clarence Street v Isis Projects (2005) 64 NSWLR 448 (adopting McDougall J’s 

formulation), a payment claim need only identify the work “in a way comprehensible to the 

respondent” and is not to be treated as a nullity unless failure is “patent on its face”. 

The “trade breakdown” attached to Payment Claim 3 was referable to the contract’s bill of 

quantities and would have been understood as such by a reasonable person in Portelli’s 

position. Although the document totalled over $1 million, when read objectively in context 

with the covering email (per Fernandes Constructions v Tahmoor Coal [2007] NSWSC 

381 and Total Construction v Kennedy Civil Contracting [2023] NSWCA 306), the claim 

was for $480,004.21. The $5,500 quantity surveyor charge was properly claimable; any 

dispute could have been raised in a payment schedule or in final rights litigation under s 

32. 
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Payment Claim 4 was permitted to reference and incorporate the unpaid amount of 

Payment Claim 3, consistent with Clarence Street at [39] and expressly authorised by s 

13(6)(b) and (c). 

Whether the claims were served prematurely (s 13(1A) - (1B)) 

Portelli argued Black Sheep relied on s 13(1B) (earlier date specified in contract) by 

issuing on the 21st of each month. Black Sheep disavowed this, contending it relied on s 

13(1A) — service from the last day of the month in which work was first carried out under 

the contract. 

Her Honour accepted Black Sheep’s position: Payment Claim 3 (for July work) could be 

served from 31 July 2025 and was served on 21 August; Payment Claim 4 (for August 

work) could be served from 31 August and was served on 22 September. Waco Kwikform 

v Complete Access Scaffolding [2020] NSWSC 1702 (Stevenson J) was distinguished on 

the basis both that the legislation had since changed and that the special condition here 

used clear mandatory language (“must be submitted ... on the 21st day”). 

Home Building Act insurance –  the “self-contained units” point 

The most substantively novel issue. Black Sheep was not insured under the HBA. Section 

92 HBA prohibits the doing of “residential building work” without insurance; s 8(2) SOPA 

prevents an unlicensed/uninsured contractor from issuing valid payment claims. Black 

Sheep contended the works fell within the exception in cl 3(3)(d) of Sch 1 HBA – 

“accommodation (other than self-contained units) specially designed for ... persons with 

disability”. 

The pivotal question was whether each dwelling (five ensuite bedrooms plus nurse’s room 

with shared kitchen, laundry, living and dining) constituted “self-contained units”. Portelli 

analogised the configuration to a Newtown share house — the whole being “self-

contained”.  

Her Honour drew interpretive assistance from the other categories listed in s 3(3) 

(boarding houses, hostels, residential parts of hotels/motels, education institutions, health 

care buildings accommodating staff, commercial tourist accommodation). The common 

features identified were: shared facilities with private bedroom space; accommodation 

typically leased, licensed or rented rather than purchased; and central management 

controlling occupancy. A Newtown share house was distinguished because it is originally 

designed as a residential dwelling for individual ownership, with shared occupancy being 

an after-the-fact arrangement. 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 11 

Accordingly, the development fell within the exception and Black Sheep was not 

prohibited from issuing the payment claims. 

Interest 

Portelli argued s 15(2)(a)(i) permitted only the “unpaid portion of the claimed amount” and 

excluded interest.  

Section 11(2) SOPA expressly provides interest at the greater of the Civil Procedure Act 

s 101 rate or the contractual rate (here, 1% per month under clause 15(g)). Awarding 

interest on summary judgment for unpaid claims is consistent with Richard Crookes 

Constructions v Kennedy Civil Contracting [2023] NSWSC 99 at [44]. The contrary 

construction would force the claimant into separate proceedings in circumstances where 

the respondent might never bring final rights litigation. 

Practical Takeaways 

A few points worth flagging: 

• The decision reinforces that SOPA and a contractual QS-assessment regime can 

operate concurrently; the owner cannot use a QS process to avoid the s 14 

payment schedule timeframe. Useful for resisting attempts to characterise a SOPA 

claim as merely contractual. 

• The Nepean/Clarence Street “patent on the face” threshold for s 13(2)(a) 

challenges continues to be applied liberally in the claimant’s favour. The covering 

email/factual matrix can cure an apparent overstatement of the claimed amount. 

• The “self-contained units” construction is novel – Peden J expressly noted the 

phrase had not previously been judicially considered. The reasoning by analogy 

to the s 3(3) catalogue (shared facilities, leasehold model, central management) 

gives a usable framework for SDA/NDIS projects, which are increasingly common. 

The Newtown share house analogy was, with respect, never going to fly: design 

intent is the discriminator. 

• The interest point at [55]–[57] is a clean rejection of an argument that occasionally 

resurfaces; Crookes remains good authority for interest on summary judgment. 

.   
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Hawach v A & A Building Services Pty Ltd [2025] NSWSC 1174 
 

Hearing dates:  25 September 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  8 October 2025 

Before:    Stern J 

 

BUILDING AND CONSTRUCTION – leave to appeal from determination of the New South 

Wales Civil and Administrative Tribunal Appeal Panel – alleged contract with defendant 

to carry out or to arrange to carry out a range of building works – where defendant assisted 

the plaintiffs by recommending subcontractors to them and allowed the plaintiffs to use 

the defendant’s trade account to order materials – whether the Appeal Panel 

constructively failed to exercise jurisdiction in finding there was no evidence that there 

was a term of a contract that the defendant would provide a waterproofing certificate – 

whether Appeal Panel erred in law in finding that the Home Building Act 1989 (NSW) did 

not preclude the defendant’s entitlement to set off – principles applicable to partly oral 

contracts 

APPEAL – leave to appeal from determination of the New South Wales Civil and 

Administrative Tribunal Appeal Panel – scope and construction of contract – post-

contractual conduct – whether the Appeal Panel erred in law by failing to correctly apply 

the principles in relation to post-contractual conduct 

Facts 

Mr Hawach and Ms Reimers, partners living at a property at Lindfield, undertook 

building works at their home. Ms Reimers (as sole registered owner) obtained an owner-

builder permit under the Home Building Act 1989 (NSW), with Mr Hawach organising the 

works on her behalf. Mr Hawach had known Mr Eassey, the director of A & A Building 

Services, since around 2016. 

In 2021, the plaintiffs brought proceedings in NCAT alleging that in October 2017 they 

had contracted with the defendant to carry out or arrange a range of building works at 

the property, and that the defendant had breached its obligations under that contract, 

the statutory warranties in s 18B HBA, the duty of care in s 36 of the Design and 

Building Practitioners Act 2020 (NSW), and at common law. 
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The defendant denied the alleged residential building contract. Its position was that 

there was a different arrangement under which it ordered building products and provided 

labour hire on the plaintiffs’ behalf, while the plaintiffs retained supervision and 

management. The Tribunal found that the defendant had assisted the plaintiffs by 

recommending subcontractors and allowing use of its trade accounts to obtain trade 

discounts (described as “the Arrangement”). 

The Tribunal and Appeal Panel Decisions 

The Tribunal found the only residential building contract between the parties was a 

limited one for waterproofing works to the western balcony, bathrooms and ensuites 

carried out by Mr Frew, an employee of the defendant. That work was defective, 

generating losses of $25,595.76. However, the Tribunal allowed a set-off of $30,000 

against that figure, being “the lowest amount” the plaintiffs had conceded was owing to 

the defendant. The plaintiffs’ claim was dismissed with costs. 

The Appeal Panel refused leave to appeal and dismissed the appeal. The plaintiffs then 

sought leave to appeal to the Supreme Court under s 83 of the Civil and Administrative 

Tribunal Act 2013 (NSW). 

Approach to Leave Under s 83 CAT Act 

Stern J restated the principles, drawing on Dokas v Gallagher (No 2) [2024] NSWCA 

236 and Targeted Property Investment v Look Up Technologies (No 2) [2023] NSWSC 

416 (Griffiths AJ). Leave is required, the appeal is confined to a question of law, and 

Azzopardi v Tasman UEB Industries (1985) 4 NSWLR 139 remains binding authority 

that a finding alleged to be “perverse” or “unreasonable” is not ordinarily a question of 

law. Leave will only be granted where matters of principle, public importance, or a 

reasonably clear injustice beyond the merely arguable are raised (Jaycar v Lombardo 

[2011] NSWCA 284 at [46]). 

Ground 8 (misconstruction of the plaintiffs’ concessions): The plaintiffs had 

conceded in submissions before the Tribunal that “an amount outstanding of $45,000” 

was owed, later refined in closing submissions to $30,000. They argued these 

concessions were tied solely to the residential building contract they alleged (and which 

was rejected), and could not support the set-off. 
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Stern J rejected this. On a fair reading of the Tribunal’s reasons at [32]–[33] and [136]–

[141], the Tribunal had not eschewed any contractual entitlement in the defendant to 

reimbursement; it had only rejected the specific mutual agreement pleaded at [42] of the 

Response. The Tribunal had earlier cited McHugh JA’s well-known passage in 

Integrated Computer Services v Digital Equipment Corp (Aust) (1998) 5 BPR 11,110 at 

[16] on contracts inferred from conduct, and was best understood as having found a 

contract inferred from the parties’ conduct under the Arrangement. Her Honour applied 

Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259 at 

272, cautioning against over-zealous review of administrative reasons. 

Decisive was counsel’s concession in oral argument before the Appeal Panel. Counsel 

expressly accepted that the Arrangement was “another form of contract.” The plaintiffs 

were bound by their counsel’s conduct (Smits v Roach (2006) 227 CLR 423 at [46]; 

O’Connor v O’Connor [2022] NSWCA 97 at [66]). The Appeal Panel’s characterisation 

of the concessions as factual concessions about amounts outstanding, independent of 

contractual context, disclosed no error. 

Ground 1 (sections 7, 10 and 92 HBA): The plaintiffs contended that s 10 precluded 

the set-off because the waterproofing contract was not in writing as required by s 7(1). 

Stern J rejected this on the proper construction of s 10. The set-off was not the 

enforcement of a remedy in respect of any breach of the waterproofing contract; it was 

the enforcement of a contractual obligation to repay amounts owing under the 

Arrangement, which fell outside the Act. Drawing on Meagher, Gummow and Lehane’s 

Equity: Doctrines and Remedies (5th ed) at [39-005] and Neaves J in Re Dalco; Ex 

parte Dalco v Deputy Commissioner of Taxation [1986] FCA 357; 67 ALR 605 at 612, 

her Honour confirmed the essential nature of a set-off as a countervailing claim 

absolving the defendant of liability, not a remedy sought in respect of any breach. The 

Appeal Panel’s reasoning at [94]–[95] was correct. 

Grounds 2 and 3: The plaintiffs argued that the Appeal Panel had constructively failed 

to exercise jurisdiction, or had reached an unreasonable or perverse decision, in finding 

no evidence of a contractual term that the defendant would provide a waterproofing 

certificate. Reliance was placed on Mr Eassey’s concessions in cross-examination that 

he had agreed to certify the bathroom waterproofing and had not yet done so. 

Stern J rejected these grounds. The Appeal Panel had not overlooked Mr Eassey’s 

evidence; rather it had found at [113] that the concession did not relieve the plaintiffs of 
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their onus to prove that a contractual term to provide certification existed in the actual 

circumstances that transpired, namely where the defendant had completed only some of 

the waterproofing and other trades had impacted on the integrity of the membrane. The 

Tribunal had found at [48] that the precise scope of the waterproofing work was never 

discussed or agreed, which significantly undermined the plaintiffs’ position. There was 

no expert or other evidence that it would have been proper for the defendant to issue a 

certificate in the circumstances. Her Honour also doubted whether these contentions 

amounted to a question of law within s 83 at all. 

Grounds 4, 5 and 7: The plaintiffs argued the Appeal Panel had erred in failing to 

consider whether the Tribunal had properly applied the principles applicable to contracts 

partly oral, partly in writing and partly by conduct, particularly the relevance of post-

contractual material. 

The relevant principles came from Lym International v Marcolongo [2011] NSWCA 303 

at [143]: where a contract is not wholly in writing, the task is to find as a fact what the 

parties have agreed, and post-contractual conduct (including admissions and business 

records) may assist. 

The Tribunal at [19] had said that documents coming into existence after October 2017 

could not themselves constitute the contract said to have been entered into in October 

2017 unless they expressly stated they were contract documents, but could be 

acknowledgements of, or evidence of, the contract. Read as a whole, this paragraph 

was consistent with Marcolongo. The Appeal Panel’s reasoning at [115]–[120], including 

its observation at [119] that any misstatement made no difference to the outcome given 

the Tribunal’s extensive findings rejecting Mr Hawach’s account, disclosed no error of 

law. 

Practical Takeaways 

A few points that may be useful: 

• The judgment is a clean illustration of how the Azzopardi line continues to 

constrain s 83 CAT Act appeals. The substance-over-form approach to 

characterisation should not be underestimated as a hurdle. 

• The set-off reasoning is doctrinally important. The case confirms that s 10 HBA 

does not preclude a set-off where the countervailing claim arises outside the 

unenforceable residential building contract. This may be useful for resisting 
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attempts by owners to deploy s 10 as a complete shield where the builder also 

performed work, or incurred expenses, under collateral or separate 

arrangements. 

• The treatment of counsel’s concessions in oral argument is a useful reminder. 

Concessions of that kind, even in interlocutory or appellate exchanges, will bind 

on a subsequent appeal. 

• The post-contractual conduct point is worth noting. 

• Further, Stern J’s reading of the Tribunal's reasons in light of Wu Shan Liang 

(informing rather than scrutinising) is also a familiar yet useful template for 

appellate review of administrative reasoning. 
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Dwyer Building Group v Spicer [2025] NSWSC 1508 

 

Hearing dates:  10 December 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  16 December 2025 

Before:   Griffiths AJ 

 

BUILDING AND CONSTRUCTION – where homeowner and builder agreed Work Order 

– where homeowner brought successful renewal proceedings in New South Wales Civil 

and Administrative Tribunal – where builder unsuccessfully appealed to Appeal Panel – 

whether leave to appeal from Appeal Panel decision should be granted – whether 

proposed grounds of appeal raise questions of law 

 

Facts 

The builder sought leave under s 83 of the Civil and Administrative Tribunal Act 2013 

(NSW) to appeal a decision of the NCAT Appeal Panel dated 13 June 2025. The 

proceedings had a notably long history dating back to 2020, arising from a residential 

renovation contract dated 29 November 2018. After protracted disputes, the parties had 

agreed to a Work Order on 4 May 2021 requiring the builder to complete works within a 

reasonable time, with a note recording the builder's proposed 6.5 month schedule. 

The builder ceased work on 10 December 2021. The owner commenced renewal 

proceedings on 21 January 2022. The central issue was whether the builder was in breach 

of the Work Order at that date, which turned on whether the builder was entitled to 

sufficient extensions of time (EOTs) under the contract. NCAT found against the builder. 

On appeal, the Appeal Panel allowed both the builder’s appeal and the owner’s cross-

appeal, ordered payment of $241,305.74, but found the builder was entitled to only 20 

business days’ extension (in respect of EOT #3, relating to COVID), about one month 

short of avoiding breach. 

Decision 

Griffiths AJ restated the principles, citing his own earlier statement in Targeted Property 

Investment v Look Up Technologies (No 2) [2023] NSWSC 416 (approved in Dokas v 

Gallagher (No 2) [2024] NSWCA 236 and recently in Hawach v A & A Building Services 

[2025] NSWSC 1174). The right of appeal is confined to a question of law, requires leave, 

and reflects a deliberate legislative tapering of appellate rights. Azzopardi v Tasman UEB 
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Industries (1985) 4 NSWLR 139 remains binding: findings alleged to be “perverse” or 

"unreasonable" are not ordinarily questions of law. His Honour also endorsed Stern JA's 

observation in Hawach at [75] that invocation of descriptions such as “constructive failure 

to exercise jurisdiction” does not, of itself, convert factual disagreement into a question of 

law. 

It was held that the Appeal Panel had addressed the extensions of time claims and had 

successfully exercised jurisdiction, adequately identified the issues and did not overlook 

evidence. There was no establishment of any question of law warranting leave.  

Ground 1: The builder contended the Appeal Panel constructively failed to exercise 

jurisdiction by not specifically determining EOT #5, which related to an owner instruction 

to stop work in the mudroom area pending floor repairs. 

Griffiths AJ accepted that this raised a question of law but refused leave for several 

reasons. First, no issue of principle, public importance, or reasonably clear injustice 

beyond the merely arguable was raised. The builder’s submission that “all decisions of 

the tribunal being within power” raised public importance was rejected as proving too 

much. Second, EOT #5 attracted “little if any real attention” by either party before the 

Appeal Panel; no oral submissions addressed it specifically. The Appeal Panel’s global 

treatment was consistent with how the case was presented. There can be no constructive 

failure to exercise jurisdiction where the decision-maker acts consistently with the way 

parties presented their cases. The Appeal Panel’s conclusory paragraphs at [255] to 

[257], referring to “extensions of time #1 to 9” and its review of “the extension of time 

claims”, fairly read, covered EOT #5. 

His Honour also identified an “air of artificiality” (citing Basten JA in Walshe v Prest [2005] 

NSWCA 333) in the builder’s hindsight elevation of EOT #5’s significance, and applied 

Mortimer J’s formulation in CPE15 v Minister for Immigration & Border Protection [2017] 

FCA 591 at [40] (drawing on Griffiths J in SZSSC) that the argument must have been 

“substantial and clearly articulated” before the decision-maker. 

There were also utility obstacles: the builder had abandoned reliance on cl 11(a)(iii) (latent 

conditions) in its 23 December 2024 submissions, leaving no available basis to support 

EOT #5 on remitter. Further, EOT #5 sought only seven business days, well short of what 

would be needed to defeat breach at 21 January 2022. 

Grounds 2, 3 and 4: The builder challenged the Appeal Panel’s finding that there was 

“no evidence as to how complete ducting was necessary for the other work to proceed”, 

and its adoption of NCAT’s finding at about the air conditioning unit. 
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Griffiths AJ held these grounds did not raise questions of law. They challenged the 

correctness of factual findings, which falls outside s 83. While “no evidence” findings can 

raise questions of law (Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321 at 

355 to 356), his Honour rejected the builder’s reading. The primary basis for rejection was 

the adoption of NCAT’s conclusion that the unit had been sufficiently installed; the further 

observation on ducting was supplementary, and any error in characterising the evidence 

was factual. 

Even if these grounds did raise legal questions, leave would be refused for want of utility: 

conflicting evidence existed on the ducting issue, and only five business days were sought 

per EOT, with significant uncertainty whether the cumulative period would defeat breach 

at 21 January 2022. 

Practical Takeaways 

The judgment is a useful companion to Hawach in continuing to harden the practical 

operation of s 83. Three points worth flagging: 

• The “substantial and clearly articulated argument” threshold from SZSSC and 

CPE15 is important. Griffiths AJ used it to address a constructive failure ground 

where the underlying claim had received only nominal attention below. This cuts 

against tactical post hoc elevation of marginal issues. 

• The utility analysis at [80] to [81] and [94] to [95] is instructive. Even where a 

question of law is identified, leave can be refused where the quantum of the 

extension sought makes a successful remitter functionally meaningless to the 

ultimate outcome. This is a powerful filter in EOT cases where the cumulative 

arithmetic matters. 

• The “no evidence” point is narrower than it looks. Griffiths AJ’s careful reading of 

[236(2)] confirms that an isolated “no evidence” phrase in supplementary 

reasoning will not convert factual disagreement into legal error where the primary 

basis for the finding is factual adoption of a prior tribunal's conclusion. 
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Kuatro Build Pty Ltd v Elite Formwork Group Pty Ltd [2025] NSWSC 372 
 

Hearing dates:  10 April 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  17 April 2025 

Before:   Hmelnitsky J 

 

BUILDING AND CONSTRUCTION – Adjudication – Judicial review – Whether 

adjudication was affected by jurisdictional error – Whether enforcement of the 

determination should be stayed even if the determination was not affected by jurisdictional 

error 

 

ADMINISTRATIVE LAW – Jurisdictional error – Whether adjudicator failed to duly 

‘consider’ relevant considerations under s 22(2) of the Building and Construction Industry 

Security of Payment Act 1999 (NSW) – Whether procedural unfairness established 

Facts 

Kuatro (main contractor) and Elite (subcontractor) were parties to a building subcontract 

for concrete supply at a Warriewood residential development. The subcontract had been 

novated to the present parties in February 2023, the original counterparty (EQ 

Constructions) having entered administration. 

On 28 November 2024, Elite issued a payment claim under the Building and Construction 

Industry Security of Payment Act 1999 (NSW) for $1,649,252.99. Kuatro’s payment 

schedule disputed the claim and asserted Elite owed it $965,129.40. The adjudicator (Mr 

Rivlin) determined that Elite was entitled to a progress payment of $515,290.38 (amended 

under the slip rule on 4 February 2025). 

Kuatro commenced both substantive proceedings (claiming $1,256,763.31) and these 

proceedings seeking to quash the determination for jurisdictional error. Interlocutory relief 

restraining enforcement had been granted conditional on Kuatro paying the adjudicated 

amount into court. The Deputy Commissioner of Taxation had issued a statutory demand 

for $171,156.02 in May 2024, and winding up proceedings were listed for hearing on 1 

July 2025. 

Of the seven pleaded grounds, Kuatro pressed only two for final relief. 
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Decision 

Hmelnitsky J applied the framework in Ceerose v A-Civil Aust [2023] NSWCA 215 

(Payne JA), as developed in Martinus Rail v Qube RE Services (No 2) [2025] NSWCA 

49. The purpose of the SOP Act is best served by restricting court intervention. Whether 

submissions have been “duly made” is a matter for the adjudicator; failures of 

consideration giving rise to jurisdictional error are rare and require a “centrally important 

matter, clearly articulated and based on uncontested facts” (Ceerose at [69]). 

Ground 1: Liquidated Damages 

Kuatro had claimed a set off of $602,800 for liquidated damages (137 days at $4,000 

per day plus GST) under cll 34.7 and 39.2 of the subcontract, supported by 

approximately 55 pages of email correspondence, WhatsApp messages and ATO 

“calculate days” printouts spread across four bundles attached to the payment schedule. 

The adjudicator rejected the claim at paragraph 38(g), finding “no evidence of ‘Delays 

and defective works’” and that Kuatro’s reasons were “so generalised as to be 

meaningless”. 

Kuatro argued the adjudicator must have failed to notice the supporting bundles, since 

contemporaneous emails from Kuatro representatives plainly existed. 

His Honour rejected this. The adjudicator clearly appreciated the nature of the claim, 

referenced both the payment schedule and the adjudication response (which expressly 

referred to the attached documents), and understood he needed to be persuaded of the 

merits. A perfunctory rejection on the merits is not the same as a failure to consider. An 

equally plausible explanation was that the adjudicator considered the material 

unpersuasive: the correspondence was largely one-sided from Kuatro to Elite, without 

replies, contained no inspection reports or independent material, and the WhatsApp 

messages addressed resourcing only in a thin way. 

Critically, the facts were not uncontested. Elite had asserted lengthy periods of 

suspension for non-payment (184 days in total), and one of the attached emails included 

Mr Turpeinen's reply confirming suspension during a period for which liquidated 

damages were sought. Where an adjudicator fails to refer to a submission based on 

contested facts, it is ordinarily very difficult to dismiss the theory that the submission was 

rejected on a factual conclusion (Ceerose at [69]). 

Kuatro also argued it had been denied an opportunity to address a “no evidence” 

finding. His Honour applied Demex v McNab Building Services [2023] NSWCA 261 at 

[32], requiring a “significant departure” from procedural fairness causing “substantial 
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practical injustice”. The material was unquestionably before the adjudicator, and there 

was no duty to telegraph tentative conclusions about the merits. 

Ground 2: Variation 17 

Elite claimed $109,831 for variation 17 (formwork for hobs and upstands). Kuatro relied 

on clause 36 (formal variation requirements) to defeat the claim. The adjudicator 

allowed variation 17 in full without mentioning clause 36, although he had expressly 

relied on clause 36 to reject variations 23 to 27. 

His Honour rejected the inference that clause 36 had been overlooked. At paragraph 

37(d)(xi), the adjudicator had set out three contractual pathways for variation claims: 

compliance with clause 36, waiver, or “some other contractual basis to found an 

entitlement to a Variation and seek to bypass clause 36 altogether”. In dealing with 

variation 17, the adjudicator clearly took the view that the parties had agreed a variation 

outside the clause 36 framework, citing Kuatro’s own submissions which “would seem to 

confirm that the work is a variation and was required to be completed”. The absence of 

any reference to clause 36 was explicable: on the adjudicator’s view, he had no reason 

to mention it. 

The Stay Application 

Kuatro sought continuation of the stay pending the substantive proceedings, relying on 

Elite’s presumed insolvency under s 459C of the Corporations Act 2001 (Cth) and the 

pending winding up application. 

His Honour applied Payne JA’s caution in Martinus at [297] that “considerable caution 

should attend the grant of such an injunction or a stay, as to do so may detract from the 

primary purpose of the SOP Act”. 

Mr Turpeinen’s evidence (unchallenged in cross-examination) was that Elite anticipated 

gross payments of $2,390,978.19 across 11 projects, was up to date with all creditors 

except the Deputy Commissioner of Taxation, and would discharge the tax debt and 

apply to have the winding up dismissed if paid the funds in court. Kuatro tendered 

evidence regarding the incorporation of “Elite Form” and the transfer of the Monarch 

contract, but Mr Turpeinen was not cross-examined on these matters. 

His Honour rejected each strand of Kuatro’s argument. Tax debts incurred in the 

ordinary course of trading were precisely the kind of expense met from cash flow. Using 

a progress payment to discharge a circling creditor was unremarkable. The risk that 

Elite might be unable to meet a future award was “precisely the kind of risk that the SOP 
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Act intends to place on a contractor in Kuatro’s position” (Martinus at [303]). Even on 

Kuatro’s own schedule, Elite could still demonstrate solvency if paid. 

Practical Takeaways 

The judgment offers several useful reinforcements: 

• The “rare case” threshold from Ceerose [69] continues to be applied. Hmelnitsky 

J’s identification of the contested facts points to the liquidated damages ground: 

an unstated factual rejection by the adjudicator is almost always available as an 

alternative explanation, which forecloses the “failure to consider” inference 

where facts are in genuine dispute. 

• The variation 17 analysis is a useful illustration of how an adjudicator’s earlier 

framing in a determination can supply the implicit reasoning for a later passage. 

Where the adjudicator has set out the available legal pathways elsewhere, 

silence on one pathway in a subsequent paragraph is not, of itself, evidence of 

failure to consider. 

• The stay analysis confirms the increasingly heavy burden on respondents 

seeking to resist enforcement on insolvency grounds post Martinus. The 

“musical chairs” submission, while rhetorically attractive, was firmly rejected as 

inconsistent with the SOP Act’s cashflow policy. 
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Kapila v Monument Building Group Pty Ltd [2025] NSWSC 1306 
 

Hearing dates:  11–15, 20 November 2024 

Jurisdiction:  Supreme Court of NSW 

Date of orders: 5 November 2025 

Before:   Richmond J 

 

BUILDING AND CONSTRUCTION – Contract – Implied terms – Statutory warranties 

under s 18B of Home Building Act 1989 (NSW) – Whether building work complied with 

Building Code of Australia (BCA) – Where under BCA different standards relating to 

waterproofing exists depending on correct classification of given room as ‘habitable’ or 

‘non-habitable’ – Meaning of ‘habitable’ under the BCA 

 

NEGLIGENCE – Duty of care – Non-delegable duty – Whether claim for breach of 

statutory duty under s 37 of Design and Building Practitioners Act 2020 (NSW) (DBPA) is 

apportionable under Part 4 of Civil Liability Act 2002 (NSW) where there has been no 

delegation of works to third parties – Consideration of Pafburn Pty Ltd v Owners – Strata 

Plan No 84674 (2024) 99 ALJR 148; [2024] HCA 49 and The Owners – Strata Plan No 

84674 v Pafburn Pty Ltd (2023) 113 NSWLR 105; [2023] NSWCA 301 

 

NEGLIGENCE – Defences – Contributory negligence – Whether defence of contributory 

negligence applicable to breach of statutory duty under s 37 DBPA – Whether defence 

made out on the facts 

 

Facts 

The proceedings concerned a dispute over additions and alterations to a terrace house 

at Paddington under a building contract dated 23 August 2015 in the standard NSW Fair 

Trading form. Dr Kapila (the plaintiff) brought claims against Monument Building Group 

(MBG) for breach of contract and against Mr Brujic, MBG's sole director and nominated 

supervisor, for breach of the statutory duty of care under s 37 of the Design and Building 

Practitioners Act 2020 (NSW) (DBPA). 

Seven defects were pleaded, of which six were pressed at the hearing: defective 

waterproofing to garage level concrete walls (RW1 East, RW1 West and RW2), the 

existing garage brick walls, planter boxes on the terrace, roof and skylights, the box gutter, 

and the kitchen/living room walls. The Land and Environment Court’s Development 
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Consent included Condition C.8, requiring “tanking” of below-ground structures. The 

engineering drawings prepared by Ross Engineers (the RE Drawings, forming part of the 

Contract) specified an "approved waterproof membrane" on RW1 (east and west) and 

RW2. 

MBG substituted Xypex (a concrete waterproofing additive) for the specified membrane, 

contending the plaintiff had agreed to this substitution. Water ingress followed. 

Approach to Lay Evidence 

Richmond J applied the orthodox approach to fallible memory in long delayed evidence: 

Watson v Foxman (1995) 49 NSWLR 315 at 318, Crouch v Hooper (1852) 16 Beav 182, 

and Onassis v Vergottis [1968] 2 Lloyd’s Rep 403, preferring contemporaneous 

documents (Effem Foods v Lake Cumbeline [1999] HCA 15; Et China.com International 

Holdings v Cheung [2021] NSWCA 24). His Honour did not accept Mr Brujic’s or Mrs 

Brujic’s evidence on key disputed conversations beyond what was corroborated by Mrs 

Brujic’s contemporaneous file note of the 11 October 2015 meeting, which did not 

establish any agreement to substitute Xypex for a waterproof membrane. 

Mr Kantouros’s evidence (the Ross Engineers director) was preferred to Mr Brujic’s 

account of the 30 September 2015 site meeting. His Honour relied on the absence of any 

reference to Xypex or membranes in Mr Brujic’s diary note, Mr Brujic’s inability to recall 

the words attributed to Mr Kantouros, and the inconsistency between any supposed 

agreement and Mr Brujic’s subsequent instruction to his wife to investigate waterproof 

membranes. 

Defect Findings 

The plaintiff succeeded on items 6.1 (planter boxes), 6.2 (garage-level concrete walls), 

6.3 (roof and skylights), 6.5 (box gutter), and 6.7 (garage-level brick walls). She failed on 

item 6.8 (living room walls) because Mr Hall’s reasons in his reports were undermined in 

oral evidence, and Mr Brujic’s unchallenged evidence about laying a damp course and 

attempting to apply Drizoro was not displaced. 

Section 37 DBPA Liability 

Mr Brujic, as nominated supervisor, supervised and controlled MBG’s building work and 

accordingly carried out “construction work” within s 36(1)(d) (citing Kazzi v KR Properties 

Global [2024] NSWCA 143 at [78] and [126]). He owed a non-delegable duty under ss 37 

and 39 to the plaintiff. Liability was established for the same defects on which MBG was 

liable in contract. 
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Apportionable Claim Defence 

The defendants sought to invoke Part 4 of the Civil Liability Act 2002 (NSW), naming the 

PCA, Ross Engineers, Amores Design and Shreeji Consultants as concurrent 

wrongdoers. 

Richmond J undertook a careful analysis of Pafburn HCA (2024) 99 ALJR 148 and 

Pafburn CA (2023) 113 NSWLR 105. While noting that the High Court majority’s 

reasoning at [56] to [57] focused on the s 5Q vicarious liability mechanism (which arguably 

leaves room for Part 4 to apply where no delegation has occurred), his Honour held that 

Pafburn CA went further and constituted a binding ratio. Basten JA had described the 

construction of Part 4 itself as a “sufficient basis” for upholding the appeal, separate from 

the s 5Q analysis. Ward P and Adamson JA reasoned by “necessary implication” that s 

39 excludes Part 4 entirely from claims under s 37. This binding analysis foreclosed Mr 

Brujic's apportionment defence. 

MBG’s apportionable claim defence was also rejected. The only contractual breach 

involving “failure to take reasonable care” was cl 9(a), which merely replicates the s 18B 

statutory warranty, and was therefore excluded from Part 4 by s 34(3A) CLA (citing 

Onslow v Cullen [2022] NSWSC 1257 and Gerrard Toltz v City Garden Australia (in liq) 

(No 2) [2024] NSWCA 232). 

Contributory Negligence 

Richmond J held that contributory negligence is available as a defence to a s 37 claim, 

either via s 37(3) (assimilating the statutory duty to a common law duty) or via s 9 of the 

Law Reform (Miscellaneous Provisions) Act 1965 (NSW). This conclusion is consistent 

with the non-delegable duty principles in Leichhardt Municipal Council v Montgomery 

(2007) 230 CLR 22 and appellate authority, including Pacific Steel Constructions v 

Barahona [2009] NSWCA 406 and Rail Corporation v Donald [2018] NSWCA 82. Pafburn 

CA is not inconsistent because a contributorily negligent plaintiff is not a “concurrent 

wrongdoer” within s 34(2) CLA (Rennie Golledge v Ballard (2012) 82 NSWLR 231). 

On the facts, each of the seven pleaded particulars failed. The Contract did not provide 

for Xypex substitution; the plaintiff bore no duty to inform the defendants of the BCA 

classification; she had in fact delivered the Consent Conditions to Mr Brujic in September 

2015; Xypex was inappropriate for tanking RW1 in any event; the September 2013 

Martens report predated the Development Consent which itself required tanking; Mr 

Cavallo's February 2016 caution had no causal connection to RW1 and RW2 which had 

already been constructed; and the modification to the planter box design was not shown 

to have affected drainage. 
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Damages 

Applying Bellgrove v Eldridge (1954) 90 CLR 613 and Tabcorp Holdings v Bowen 

Investments (2009) 236 CLR 272, the reasonable cost of rectification was awarded. The 

defendants’ challenge to demolition and reinstatement of RW1 and RW2 as 

unreasonable, based on Mr Kantouros’s 2020 email suggesting crack filling, failed for 

want of expert evidence that injection would adequately address the absent membrane. 

Damages were awarded in the scheduled amounts on the items where the plaintiff 

succeeded, plus pre-judgment interest. 

Practical Takeaways 

Several points are worth noting from this case: 

• The judgment provides one of the most careful first instance treatments of the ratio 

of Pafburn CA post the High Court appeal. Richmond J’s analysis at [183] to [186] 

identifying Basten JA’s “sufficient basis” construction of Part 4 as a binding 

alternative ratio, separate from the s 5Q reasoning, is likely to be persuasive in 

future cases attempting to revive apportionable claim defences against s 37 claims 

where there has been no delegation. 

• The contributory negligence analysis is important. The reasoning that a 

contributorily negligent plaintiff is not a “concurrent wrongdoer” preserves the 

defence as available against s 37 claims even after Pafburn, governed by s 5R 

CLA and s 9 LRMPA rather than Part 4. The seven specific particulars in Kapila 

illustrate the high evidentiary bar that applies when the duty under s 37 is overlaid 

on professional consultants engaged by the owner. 

• The credit findings are a useful demonstration of Watson v Foxman and 

Briginshaw in practice. Where a builder’s account of an alleged variation 

conversation is not corroborated by the contemporaneous file note made by his 

own wife, the conversation is unlikely to be accepted, particularly where the 

alleged agreement would deviate substantially from express contractual 

specifications certified by an engineer. 

• The s 34(3A) CLA point on cl 9(a) being functionally equivalent to s 18B is a clear 

illustration of Gerrard Toltz and Onslow v Cullen, applied at first instance, which 

forecloses apportionment where the contract simply replicates the statutory 

warranties. 
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Kapila v Monument Building Group Pty Ltd (No 2) [2025] NSWSC 1506 
 

Hearing dates:  12 and 15 December 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  17 December 2025 

Before:    Richmond J 

 

CIVIL PROCEDURE – Application to reopen case as to damages and liability following 

delivery of reasons for judgment – No issue of principle 

 

BUILDING AND CONSTRUCTION – Contract – Damages – Where asserted difficulty 

with proof of damages – Whether damages should still be awarded notwithstanding this 

difficulty 

 

JUDGMENTS AND ORDERS – Interest – Pre-judgment interest – Time from which 

interest is payable – No issue of principle 

 

Facts 

Following judgment in Kapila v Monument Building Group Pty Ltd [2025] NSWSC 1306, 

Richmond J had found that the plaintiff (Dr Kapila) succeeded in her breach of contract 

claim against MBG in relation to items SS#6.1, 6.2, 6.3, 6.5 and 6.7 of the Scott Schedule, 

and against Mr Brujic personally for breach of the s 37 Design and Building Practitioners 

Act 2020 (NSW) duty of care in respect of those items.  

Mr Brujic was the sole director and nominated supervisor of MBG. The parties were 

directed to bring in short minutes.  

The defendants instead filed a notice of motion seeking leave to reopen on damages 

(based on newly discovered evidence that the plaintiff had obtained development consent 

in February 2024 to amalgamate the property with an adjoining terrace) and on liability 

(arguing Mr Brujic was not caught by s 37). They also disputed the calculation of damages 

and the commencement date for pre-judgment interest. 

Leave to Reopen on Damages  

Richmond J refused leave. Under UCPR r 36.15(1), the judgment had not been given 

irregularly, illegally or against good faith. Drawing on Satz v ACN 069 808 957 Pty Ltd 

[2010] NSWSC 365 at [64] and Kavia Holdings v Werncog [1999] NSWSC 839, his 
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Honour rejected the suggestion that the plaintiff’s solicitor had breached any duty of 

candour: in adversarial litigation between represented parties, the plaintiff was entitled to 

put her best case forward and was not obliged to remedy deficiencies in the opponent’s 

evidence. 

The inherent jurisdiction principles in Autodesk Inc v Dyason (No 2) (1993) 176 CLR 300 

at 302–303 (affirmed in Elliott v The Queen (2007) 234 CLR 38 at [31]–[32]) required 

apparent misapprehension of fact or law not attributable solely to the moving party’s 

neglect or default. The defendants had known since April 2022 that the plaintiff had 

purchased the adjoining terrace, and the DA and Consent had been on the Council’s 

public portal since late 2023 and February 2024, respectively. Reasonable diligence 

required those enquiries to be made before the hearing. The first Akins v National 

Australia Bank (1994) 34 NSWLR 155 condition was therefore not satisfied. 

Applying Baldwin v Favre (No 2) [2025] NSWSC 540 at [28] and the dictates of justice 

under ss 56–58 CPA, his Honour found the public interest in finality, the prejudice of 

further cross-examination and delay, and the want of any explanation for the failure to 

investigate earlier, all weighed decisively against reopening. The proposed new evidence 

did not establish that the plaintiff lacked an intention to carry out rectification work for the 

purposes of Bannister & Hunter Pty Ltd v Transition Resort Holdings Pty Ltd (No 3) [2013] 

NSWSC 1943 at [325]–[327]. 

Leave to Reopen on Liability 

This was also refused. Applying the test in New Cap Reinsurance Corporation Ltd v AE 

Grant [2009] NSWSC 950 at [20], it was not obvious that the decision had miscarried. 

Kazzi v KR Properties Global Pty Ltd [2024] NSWCA 143 at [126] was directly in point 

and binding: Mitchelmore JA (Gleeson JA and Basten AJA agreeing) found Mr Kazzi, as 

sole director and nominated supervisor, personally liable under s 37, notwithstanding that 

only the company contracted with the owners. That conclusion was a necessary step in 

the Court of Appeal’s reasoning and therefore part of the ratio. Imposing s 37 liability on 

Mr Brujic did not involve piercing the corporate veil within the principle in Prest v Petrodel 

[2013] 2 AC 415 at [16]; it gave effect to the plain language of the section. 

The ‘Lacuna’ in Damages Evidence  

Richmond J rejected the suggestion that the evidence was insufficient to assess 

damages. Where loss is proved but precise quantification is difficult, the court must do its 

best on the available evidence: Commonwealth v Amann Aviation (1991) 174 CLR 64 at 

83; Uszok v Henley Properties (NSW) Pty Ltd [2007] NSWCA 31 at [135]–[137]; Di Liristi 

v Matautia Developments [2021] NSWCA 328 at [76]. This was not a case where the 
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plaintiff, although apparently able to, had failed to adduce precise evidence – Mr Whyte’s 

quantity surveyor evidence was detailed and unchallenged at the hearing. 

The defendants’ challenges to the construction program, builders’ preliminaries and the 

costing implications of items 6.4, 6.6 and 6.8 (on which the plaintiff did not press or did 

not succeed) were rejected on the evidence. The only adjustment was to reduce 

alternative accommodation from 52 to 38 weeks, a reduction of $25,200. Damages were 

assessed at $1,026,933. 

Pre-Judgment Interest The defendants’ submission on pre-judgment interest was 

substantially accepted. Section 100 CPA confers a discretion to compensate for the 

practical loss of being kept out of money: MBP (SA) Pty Ltd v Gogic (1991) 171 CLR 657 

at 663; Screenco Pty Ltd v RL Dew [2003] NSWCA 319 at [123]. While the cause of action 

date is often the appropriate starting point (Maestrale v Aspite (No 2) [2014] NSWCA 302 

at [8]), Mr Whyte’s damages calculation was updated to September 2024 figures. As such, 

interest from 30 November 2016 would overcompensate. Applying the approach in Walton 

Construction v Illawarra Hotel Co [2011] NSWSC 1188 at [167]–[168] (undisturbed on 

appeal at [2013] NSWCA 6 at [147]), interest ran from 1 October 2024, yielding 

$101,622.79 

Practical Takeaways 

This case is a clear restatement of the principles governing applications to reopen after 

delivery of reasons but before entry of orders.  

• Autodesk, Elliott and the Akins fresh evidence conditions remain the framework, 

with the dictates of justice under ss 56–58 CPA exerting a strong gravitational 

force. 
• The candour discussion in Satz is a useful reminder of the limits of any duty on 

represented parties in adversarial litigation. A plaintiff need not draw the 

defendant's attention to lines of investigation the defendant could have pursued. 

• Kazzi is now firmly established as binding authority for the personal liability of 

directors and nominated supervisors under s 37 DBPA without engaging the 

corporate veil doctrine. Attempts to reagitate Boulus in this Court are unlikely to 

succeed. 

• The interest reasoning is doctrinally useful. Where damages for defective building 

work are assessed at a recent date rather than the date of breach, interest from 

the cause of action would overcompensate. The Walton Construction approach 

provides the template. 
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• A reminder that Amann and Uszok require the court to do its best on imperfect 

evidence, but that this principle has greater purchase where the plaintiff could not 

have adduced more precise evidence than where the deficiency is the defendant’s 

failure to challenge what was tendered. 
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Succar v Dominium Homes Pty Ltd [2025] NSWSC 183 
 

Hearing dates:  On the papers; written submissions 28 February 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  11 March 2025 

Before:   Stevenson J 

 

BUILDING AND CONSTRUCTION – contract – damages – defects – default judgment 

entered against builder with damages to be assessed – assessment of damages – no 

question of principle 

 

Facts 

The plaintiffs were the owners of residential property at Rosehill. On 15 September 2017, 

they contracted with the first defendant (the Builder) to construct 10 townhouses for 

$2,700,000, inclusive of GST. The Builder commenced work on 25 September 2017. 

Issues arose with the adequacy of the Builder’s performance, which the plaintiffs raised 

through a series of breach notices served from October 2019. The issues were not 

resolved, and the plaintiffs terminated the Contract on 9 March 2022, before the Works 

were completed. 

The plaintiffs claimed damages for breaches of the statutory warranties implied into the 

Contract under s 18B of the Home Building Act 1989 (NSW) in respect of defects in the 

completed portion of the Works, and the costs of completing the Works insofar as they 

were otherwise incomplete. The total claim comprised $1,873,379.24 in rectification costs, 

$1,097,225.49 in completion costs (being $1,216,225.49 less the $119,000 balance 

payable under the Contract), a 15% uplift of $445,590.71 to reflect price rises since 

January 2022, and GST of $341,619.54, giving a total of $3,757,814.98. 

Procedural History The Builder was initially legally represented and filed a Technology 

and Construction List Response and cross-claim in November 2022. Its solicitors filed a 

Notice of Ceasing to Act on 20 June 2024. On 25 June 2024, the plaintiffs filed a Notice 

of Motion seeking default judgment, that the Builder’s List Response and cross-claim be 

struck out, and that the matter be listed for an assessment of damages. On 8 November 

2024, Ball J struck out the List Response and cross-claim and entered default judgment 

for the plaintiffs. 

The balance of the Motion, being the assessment of damages, came before Stevenson J 

on 28 February 2025. The Builder did not appear. Having received a court book and 
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written submissions from Counsel for the Plaintiff, his Honour dealt with the matter on the 

papers. The NSW Self Insurance Corporation had been joined as the second defendant 

on 22 November 2024, with that aspect of the proceedings to continue separately; his 

Honour dispensed with UCPR r 30.1(3) to permit the damages assessment against the 

Builder to proceed. 

Approach to Assessment of Damages  

Stevenson J restated the orthodox principles. The measure of damages for defective 

building work is the reasonable cost of rectification, so as to give the plaintiff “the 

equivalent of a building which is substantially in accordance with the contract”: Bellgrove 

v Eldridge (1954) 90 CLR 613 at 617. The rectification work must be necessary to produce 

conformity with the contract and a reasonable course to adopt (at 618). These are 

questions of fact in each case. Rectification will only be considered unreasonable in “fairly 

exceptional circumstances”, such as where the innocent party is “merely using a technical 

breach to secure an uncovenanted profit”: Tabcorp Holdings Ltd v Bowen Investments 

Pty Ltd (2009) 236 CLR 272 at [17], citing Radford v de Froberville [1977] 1 WLR 1262 at 

1270. 

The Evidence  

The plaintiffs tendered three expert reports. Mr Elie Farah, a building consultant, 

inspected the Property in November 2021 and reported on general building defects, 

attaching a Scott Schedule identifying defects and methods of rectification. At the time of 

inspection, the interior had reached lock-up stage, internal fixings were incomplete, 

external finishes had not been undertaken, and the basement was 80% complete. Mr Jad 

Davis, a building surveyor, reported on fire and life safety issues, identifying systemic 

defects in a Scott Schedule supported by photographs showing incomplete and defective 

works. 

Mr Kenneth Whyte, a quantity surveyor, inspected the Property on 13 December 2021 

and prepared a report dated 20 December 2021 quantifying the cost of rectifying defects 

and bringing the Works to completion, with reference to the EBC and Davis Reports. He 

assessed the cost at $3,089,604.73 plus GST, comprising $1,873,379.24 in rectification 

costs and $1,216,225.49 in completion costs. His calculations included preliminaries 

(25% for rectification, 15% for completion), a contractor’s margin for offsite overheads, 

profit and risk, and a 10% contingency to allow for unforeseen work that might emerge on 

opening up the structures. In an affidavit dated 7 November 2024, Mr Whyte allowed a 

15% increase in the report pricing to reflect movements in Sydney building materials and 

rates since January 2022. 
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Damages  

Stevenson J was satisfied that the likely total cost of remedying the defects and bringing 

the Works to completion was $3,757,814.98 inclusive of GST. The evidence established 

that the proposed work was necessary to produce conformity with the Contract and a 

reasonable course to adopt. There was no suggestion that the plaintiffs were seeking an 

uncovenanted profit or that the costs were out of proportion to the benefit to be gained. 

The overpayment issue raised in the List Statement was not pressed, and Counsel for the 

Plaintiff accepted that $119,000 should be deducted from the completion costs (being the 

difference between the $2,700,000 contract price and the $2,581,000 paid to the Builder). 

His Honour considered it appropriate to allow the 15% uplift, noting the report had been 

prepared over four years earlier, and to allow GST on the rectification and completion 

costs. 

Judgment was entered in favour of the plaintiffs against the Builder in the sum of 

$3,757,814.98, with costs of the proceedings to date on a party/party basis, payable 

forthwith. 

Practical Takeaways 

• A textbook application of the Bellgrove v Eldridge / Tabcorp framework to an 

undefended damages assessment. The “necessary and reasonable” test was 

satisfied by detailed and unchallenged expert evidence from a building consultant, 

a building surveyor and a quantity surveyor. 

• The case is a useful illustration of the constituent parts of a quantity surveyor’s 

costing in defects litigation: rectification, completion, preliminaries calibrated to the 

nature of the work, contractor’s margin and a contingency for concealed defects 

revealed on opening up. The 25% preliminaries figure for rectification (against 

15% for completion) reflects the disruption inherent in working around existing 

structures. 

• The 15% uplift to reflect cost escalation between the date of the quantity 

surveyor’s report and the hearing is a now-familiar feature of post-2022 building 

cases. Where the report is several years old, an updating affidavit is sensible and, 

on the evidence here, was sufficient. 

• The case also illustrates the importance of conceding overpayment issues that are 

not pressed. The plaintiffs’ deduction of $119,000 to reflect the difference between 

the contract price and payments made avoided any suggestion of an 

uncovenanted profit and tracked the Tabcorp qualification. 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 36 

• A reminder that on an undefended damages assessment following default 

judgment, the court still requires evidence sufficient to satisfy itself that the 

rectification claimed is both necessary and reasonable. Default judgment 

establishes liability; it does not relieve the plaintiff of the need to prove loss. 
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The Owners Strata Plan 81376 v Dyldam Developments Pty Ltd [2025] NSWSC 438 
 

Hearing dates:  28 April 2025; further written submissions 6 May 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  8 May 2025 

Before:   Stevenson J 

 

BUILDING AND CONSTRUCTION – Home Building Act 1989 (NSW) – insurance – 

construction of home warranty insurance policy – separate questions – whether letter sent 

in 2012 constitutes a claim under the policy – whether letters sent in 2022 constitute 

claims within time under the policy – effect of s 92(5) of the Home Building Act – effect of 

long stop provision in s 103BC of the Home Building Act 

 

Facts 

The plaintiff (Owners Corporation) was the Owners Corporation for a 98-unit strata 

development in Parklea. The first defendant (the Builder) built the Development on land 

then owned by the second defendant (the Developer). Both companies went into 

administration in 2022; the Builder is now subject to a deed of company arrangement, and 

the Developer is in liquidation. The only active party is the third defendant (the Insurer). 

On 6 October 2006, a predecessor to the Insurer issued a Residential Building Insurance 

Policy in respect of the Development. 

On 4 September 2008, the certifier issued a document headed “Occupation Certificate” 

for the Development under what were then ss 109C(1)(c) and 109H of the Environmental 

Planning and Assessment Act 1979 (NSW). The strata scheme was registered on 4 

November 2008, and the 98 units have been continuously occupied since. 

The Owners Corporation commenced proceedings in 2013 against the Builder and the 

Developer, alleging defects in the common property in breach of the statutory warranties 

implied by s 18B of the Home Building Act 1989 (HBA). The claim was later amended to 

include breaches of two Settlement Agreements (25 July 2017 and 11 June 2021), 

obliging the Builder to complete identified rectification work. The Builder last attended on 

20 December 2021. The Insurer was joined on 29 March 2023 by order of Darke J, with 

the date such joinder took effect to be determined at trial. The Owners Corporation's 

intended claim was in the order of $13 million. 
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The Decision 

Stevenson J was answering three separate questions, ordered by Ball J on 24 June 

2024, as to whether the letters of 21 February 2012, 25 January 2022 and 28 June 2022 

each constituted a valid or in-time claim under the Policy. Each question was answered 

“no”. 

Construction of the Policy The insuring clause (Section 1.1) provided indemnity for 

“Insured Loss which results from an Insured Event which occurs during the Period of 

Insurance”. “Insured Event” was defined as an event referred to in Section 2.1. Section 

3.1 stated that the indemnities in Section 2.1 “shall only apply” if the insured suffered 

loss because of, relevantly, the Builder's insolvency. 

Applying the orthodox approach to construction of insurance contracts (McCann v 

Switzerland Insurance Australia Ltd (2000) 203 CLR 579 at [22]) and reading definitions 

into the substantive enactment (Kelly v The Queen (2004) 218 CLR 216 at [103]), 

Stevenson J concluded the Policy would only respond if the Owners Corporation 

suffered loss by reason of breach of the Statutory Warranties which it could not recover 

from the Builder because of insolvency. Both the loss and its irrecoverability had to 

occur before the Policy responded. Insolvency was a condition precedent to cover, 

consistent with the “last resort” nature of HBA insurance (Drummond v Gordian Runoff 

Limited [2024] NSWCA 239 at [111]). 

It followed that there was no separate cover for “reasonable costs” under Section 2.3, 

which was only engaged “upon the occurrence of an Insured Event”. His Honour 

distinguished Drummond, where the insuring clause did not refer to an “Insured Event” 

and Stern JA found the distinction between loss and the insured event “finely balanced” 

but concluded that “loss” was the loss or damage and not also its irrecoverability. That 

distinction did not exist in the Policy under consideration because Section 1.1 expressly 

responded only to loss resulting from an Insured Event. 

The 21 February 2012 letter: Counsel for the Plaintiff relied on the letter only as a claim 

for legal and expert costs under Section 2.3. The letter purported to be a “Notification of 

Claim” in respect of defective and non-compliant work. However, as at 21 February 

2012, the Builder was not insolvent and no “Insured Event” had occurred. The condition 

precedent had not been satisfied, and the letter could not constitute a “claim” under the 

Policy. However, as the Defendant accepted, the letter was effective as a notification 

under s 103BB(3) of the HBA, permitting a delayed claim after the period of insurance 

provided an Insured Event subsequently occurred and the claim was made within the 

long stop in s 103BC(1). 
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The 2022 Letters: There was no dispute that the January and June 2022 letters 

asserted indemnity claims. The question was timing. Section 103BC(1) of the HBA 

provides that, despite any other provision of the Act, a policy entered into under Part 6C 

does not in any circumstances provide cover “unless a claim in respect of the loss is 

made to the insurer within 10 years after the work insured was completed”. 

The status of the Certificate. The Owners Corporation contended the Occupation 

Certificate was a nullity because the development had been constructed inconsistently 

with the construction certificate, particularly in relation to two windows in sub-floor areas 

on the southern side that were not provided for in the construction certificate. Both 

experts agreed that those areas did not meet natural light and ventilation requirements 

under the Building Code to be habitable spaces, and that the Certificate did not 

authorise the installation of the two windows. Stevenson J accepted that, under s 3C of 

the HBA, the Certificate did not authorise the occupation or use of the whole of the 

building. 

However, applying Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 

CLR 355 at [91], a breach of s 109H(2) of the EPA Act did not necessarily render the 

Certificate a nullity. White JA in Dyldam Developments Pty Ltd v The Owners – Strata 

Plan 85305 (2020) 104 NSWLR 19 at [88]–[89] had described the question as “finely 

balanced”. Stevenson J considered the better view was that a certificate issued in 

breach of s 109H(2) was not invalid. Parliament had not provided that such a certificate 

"has no effect" (contrasting s 109F(1A)), and the consequences of invalidity (rendering 

the owners' occupation since 2008 unlawful, and exposing them to criminal liability 

under s 109M) told against invalidity being the intended consequence. 

The operation of s 92(5) HBA. Section 92(5), introduced by the Home Building 

Amendment Act 2014 (NSW) with retrospective effect, had not previously received 

judicial consideration. It provides that a contract of insurance “that is in force” in 

compliance with the section in relation to original residential building work “extends to” 

rectification work done by the same person. The Plaintiff submitted that the effect was to 

restart the 10-year-long stop in s 103BC(1) for rectification work. 

Stevenson J rejected that construction. The Parliament had confined the section’s 

operation by tethering it to circumstances where the insurance contract was “in force”. A 

contract is “in force” only for so long as it is liable to respond to a claim. The Owners 

Corporation's contention would extend the long stop period potentially indefinitely (as 

long as the builder performed work every six years), which was the very outcome 
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Parliament sought to avoid in enacting s 103BC: Second Reading Speech, Home 

Building Amendment Bill 2011. 

Completion under the Building Contract occurred on 4 September 2008. The long stop 

in s 103BC(1) ceased on 4 September 2018, after which the Policy ceased to be “in 

force”.  

While s 92(5) extended the Policy to the rectification work contemplated by the First 

Settlement, a claim still had to be made by 4 September 2018. No such claim was or 

could have been made because there had been no Insured Event by that date. By the 

time an Insured Event occurred (the Builder going into administration in 2022), the long 

stop had long passed. 

Practical Takeaways 

• A careful and principled exercise in construing a home warranty policy by 

reference to its express terms rather than by drawing inferences from 

comparable but differently worded policies. The decision shows that Drummond 

is not a one-size-fits-all authority on identifying the insured event; the analysis 

turns on the specific structure of the policy. 

• The case provides the first judicial consideration of s 92(5) HBA. The 

construction adopted, anchored in the requirement that the policy be “in force”, 

will significantly constrain attempts by owners corporations to revive lapsed 

home warranty cover by reference to subsequent rectification work. The 

reasoning draws strong support from the Second Reading Speech to the Home 

Building Amendment Bill 2011 and the legislative purpose underlying the s 

103BC long stop. 

• The Project Blue Sky analysis of s 109H(2) EPA Act, building on White JA's 

observations in the earlier Dyldam decision, will be useful for resisting collateral 

challenges to occupation certificates in defects litigation. The criminal liability 

point under s 109M is a particularly powerful indicator against an invalidity 

construction. 

• A reminder of the importance of distinguishing a notification for the purposes of s 

103BB(3) HBA from a claim under the policy. The 21 February 2012 letter 

performed the former function (preserving the right to make a delayed claim) but 

could not constitute the latter, because no Insured Event had then occurred. The 

two functions are conceptually distinct and the distinction matters for limitation 

purposes. 
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• The “last resort” character of HBA insurance and the role of insolvency as a 

condition precedent to cover under policies of this type is reaffirmed, with 

Drummond at [111] doing the heavy lifting. 
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Alorra Piling (NSW) Pty Ltd v Bloc Constructions (NSW) Pty Limited; Bloc 
Constructions  (NSW) Pty Limited v Alorra Piling (NSW) Pty Ltd [2025] NSWSC 

1324 

Hearing dates:  5 – 6 November 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  6 November 2025 

Before:   Peden J 

 

BUILDING AND CONSTRUCTION – Building and Construction Industry Security of 

Payment Act 1999 (NSW) – dispute as to existence of construction contract under s 4 

SOPA 

 

CONTRACTS – formation – identity of parties – whether parties intended to be bound 

subject to execution of formal contract – consideration of subsequent conduct 

 

Facts 

Facts Alorra Piling (NSW) Pty Ltd (Alorra NSW) carried out piling work for Bloc 

Constructions (NSW) Pty Ltd at the Watervue Apartments Project in Newcastle. Two 

proceedings came before Peden J. In the first, Alorra NSW sued Bloc for $1,415,301.17 

as a debt under s 15(2)(a)(i) of the Building and Construction Industry Security of 

Payment Act 1999 (NSW) (SOPA). In the second, Bloc sought damages for defective 

works against Alorra Pty Ltd or Alorra NSW and two individual guarantors, Mr and Mrs 

Quigley, under a Deed of Loan, Security and Guarantee. 

Common to both proceedings was a dispute about the identity of the contracting parties 

and the terms of the contract. Alorra NSW contended it had a contract with Bloc; Bloc 

contended it only contracted with Alorra Pty Ltd, as evidenced by the deed. Peden J 

ordered three issues be determined as separate questions: who were the parties to the 

contract, how was it formed, and what were its terms. Alorra Pty Ltd and Alorra NSW 

undertook that the determination would bind them in both proceedings. 

The Competing Cases  

Alorra NSW’s primary case was that on 14 May 2024 it submitted a quote which Bloc 

accepted on 25 June 2024, directing Alorra NSW to commence work. Alternatively, a 

scope of works document of 28 August 2024 was also agreed. Failing both, there was 

an “other arrangement” for SOPA purposes because Alorra NSW performed work, Bloc 

accepted it and paid for it. 
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Bloc submitted the construction contract was found solely in the deed between it and 

Alorra Pty Ltd, with the 28 August scope of works attached. Although neither document 

contained a price (accepted to be an essential term), Bloc submitted the price could be 

incorporated by the Court “filling the blanks” by reference to the parties' conduct, 

although that was not pleaded. 

The legal principles for finding a contract were not in dispute (Younan v Herberton 

Enterprises Pty Ltd [2023] NSWSC 1566 at [22]). The party claiming the contract had 

the onus on the balance of probabilities, based on an objective assessment of intentions 

derived from words and behaviour. Post-contractual conduct may be used to prove 

formation: Brambles Holdings Ltd v Bathurst City Council (2001) 53 NSWLR 153 at [25]. 

Course of Dealing  

Mr Quigley was the sole director and shareholder of both Alorra companies. In late 

2023, Alorra NSW submitted a tender quote of $2,490,300. Bloc later requested a 

quotation for geotechnical investigation works, which Alorra NSW carried out and was 

paid for by 31 May 2024. By April 2024, Mr Scifleet was Bloc’s project manager. He 

accepted that licensing of subcontractors was important to Bloc because of Home 

Building Act 1989 (NSW) obligations and that Bloc would commit an offence if it allowed 

unlicensed subcontractors to perform work. 

On 14 May 2024, Alorra NSW submitted a revised quote for $2,175,200, subject to 

“reaching mutually acceptable terms and conditions of contract, based on the Australian 

Standard AS4900 series”. On 25 June 2024, Mr Scifleet emailed Mr Quigley formally 

awarding the “Foundation Piles Tender to Alorra Piling (NSW) Pty Ltd”. Despite the 

expectation of formal documentation, Bloc directed Alorra NSW to commence work the 

same day. 

Despite both parties expressing a desire for a formal construction contract, none 

eventuated. The parties exchanged amended versions of Bloc's standard form scope of 

works and standard form “Subcontract for Major Works”, but neither was signed. A 

“Deed of Loan, Security, Guarantee and Indemnity” was prepared to document an early 

$500,000 advance and the security of Alorra Pty Ltd’s piling rig. Alorra Pty Ltd was 

nominated for security because it was the only one that owned a rig. The deed was 

executed on 12 September 2024 by Alorra Pty Ltd and the Quigleys (not Bloc or Alorra 

NSW). Although it referred to “the Major Works Subcontract” being attached as 

Annexure A, there was no such document; Annexure A was an unsigned “Scope of 

Works Agreement”. 
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On 16 September 2024, Bloc paid the $500,000 loan sum to Alorra NSW on an earlier 

invoice generated before the deed was drafted, without raising any issue about the 

inconsistency between Alorra entities. On 18 October 2024, Alorra NSW commenced 

works on site. From October 2024 through May 2025, Alorra NSW issued payment 

claims to which Bloc responded with payment schedules or payment. In March 2025, 

Bloc refused payment because of alleged delays, with its 11 March 2025 letter referring 

to "the agreement" between Bloc and Alorra NSW and asserting Alorra NSW was in 

breach. 

Decision 

Peden J found there was a construction contract between Alorra NSW and Bloc, 

principally on the terms of the 14 May 2024 quotation. Bloc intended to enter into some 

form of arrangement with Alorra NSW in June 2024, given that the previous 

geotechnical work had been with Alorra NSW and Bloc’s own email “awarded” the 

contract to Alorra NSW. All correspondence and SOPA documentation referred to Alorra 

NSW. 

It was unnecessary to decide whether the parties intended to be bound to the quotation 

at that time. Even if Masters v Cameron (1954) 91 CLR 353 indicated no intention to be 

bound until a formal agreement, by their conduct, the parties waived any requirement for 

a formal document. Negotiations were abandoned, yet Bloc requested work, Alorra 

NSW performed it, and Bloc generally paid (Furmston and Tolhurst on Contract 

Formation, 3rd ed, [8.114]–[8.133]). 

The licensing position was significant. Alorra NSW was licensed; Alorra Pty Ltd was not. 

Mr Scifleet accepted Bloc’s usual practice was to investigate licensing, that he was 

aware of Alorra NSW’s licence by October 2024, and that at no time prior to the 

proceedings did he assert the contracting entity was Alorra Pty Ltd. Bloc’s conduct in not 

disputing payment claims on “no construction contract” grounds, and in asserting Alorra 

NSW had breached “the contract”, was consistent. 

Her Honour rejected Bloc’s submission that the deed constituted the construction 

contract. The deed recognised the existence of a construction contract but did not 

provide its terms. It contained no promise to carry out works or to pay for them, both 

necessary for a binding construction contract, and no price. The unsigned scope of 

works did not incorporate terms because it was not executed, expressed a prerequisite 

that the subcontractor accept a Bloc subcontract that did not exist, was incomplete, was 

inconsistent with the works for the agreed price in the quotation, contained no price, did 
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not clearly specify time for performance and was a standard form document not 

bespoke to the piling works. 

In the alternative, her Honour would have found an “arrangement” within s 4 SOPA. It 

was unnecessary to decide whether such an arrangement must be legally enforceable 

(Machkevitch v Australia Building Constructions [2012] NSWSC 546 at [27]–[28]; Crown 

Green Square Pty Ltd v Transport for NSW [2021] NSWSC 1557 at [165]; cf Lendlease 

Engineering Pty Ltd v Timecon Pty Ltd [2019] NSWSC 685 at [68]–[69]). On either view, 

Alorra NSW would succeed. 

There was no time specified for completion, such that the works were required to be 

completed within a reasonable time under s 18B(d) of the Home Building Act. The other 

s 18B warranties were accepted as implied. 

Practical Takeaways 

• A useful application of the orthodox Masters v Cameron framework, with the 

reminder that even where the parties initially intend to be bound only on the 

execution of a formal document, conduct may amount to waiver. The 

combination of requesting work, performing it and accepting and paying for it can 

defeat a later attempt to insist on the formal document precondition. 

• A good illustration of the practical significance of post-contractual conduct in 

identifying both the contracting parties and the terms. Bloc’s repeated references 

to “the agreement” in correspondence with Alorra NSW, and its issuing of 

payment schedules to Alorra NSW, ultimately defeated its case that the contract 

was only with Alorra Pty Ltd. 

• The Home Building Act licensing point is significant. Where one entity is 

licensed, and another in the same group is not, and the head contractor is taken 

to know which is which, the licensed entity will ordinarily be the contracting party. 

This reflects the head contractor’s own statutory exposure and the ss. 8 SOPA  

and s 4 Home Building Act licensing conditionality on progress payments. 

• The treatment of unsigned scope-of-works documents as not incorporating 

contractual terms is a useful reminder for builders relying on standard-form 

documentation. The absence of an executed signature block, internal 

inconsistency, missing essential terms (notably price), and lack of bespoke 

content all told against incorporation. 

• The alternative finding of an “arrangement” under s 4 SOPA provides a useful 

template where contract formation is uncertain. Her Honour expressly left open 
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the divergence between Machkevitch and Crown Green Square on the one hand 

and Lendlease v Timecon on the other concerning whether an arrangement 

must be legally enforceable. 
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Claire Rewais and Osama Rewais t/as McVittie Grove v BPB Earthmoving Pty Ltd 
[2025] NSWCA 103 

 

Hearing dates:  3 March 2025 

Jurisdiction:  Supreme Court NSW, Court of Appeal 

Decision date:  16 May 2025 

Before:    Leeming JA at [1]; Mitchelmore JA at [28]; McHugh JA at [166] 

 

BUILDING AND CONSTRUCTION – adjudication under the Building and Construction 

Industry Security of Payment Act 1999 (NSW) – service of underlying payment claim and 

notice of intention to apply for adjudication – jurisdictional error – where primary judge 

found adjudication application filed prematurely – whether adjudicator lacked jurisdiction 

to hear and determine payment claim 

 

BUILDING AND CONSTRUCTION – service – service under s 31(1)(d) of the Building 

and Construction Industry Security of Payment Act 1999 (NSW) – whether email address 

“specified” for service of payment claim and notice of intention to apply for adjudication 

 

BUILDING AND CONSTRUCTION – adjudication – Home Building Act 1989 (NSW) – 

where statutory requirements for licence and insurance contravened – whether ss 10 or 

94 of Home Building Act prevent enforcement of adjudication under the Building and 

Construction Industry Security of Payment Act 1999 (NSW) 

 

Facts 

Ms Claire Rewais and Dr Osama Rewais (the Rewaises) engaged BPB Earthmoving Pty 

Ltd (BPB) to perform earthworks on their property at Woodlands, NSW. No written 

contract was executed. When requesting a quotation, Dr Rewais sent a text message to 

BPB's director containing an email address. Throughout the engagement, Dr Rewais used 

that email address to communicate with BPB and most invoices were sent to it. The 

invoices stated they were made for the purposes of the Building and Construction Industry 

Security of Payment Act 1999 (NSW) (SOPA). In October 2023, the Rewaises made four 

bank transfers totalling $80,000 to the account in BPB's emailed invoices. 

In February 2024, the parties fell into dispute over further payments, communicating by 

email. On 24 April 2024, BPB sent Dr Rewais an email withdrawing all unpaid invoices 

and reissuing them as a single payment claim under SOPA. On 22 May 2024, BPB’s 
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solicitors sent a notice of intention to apply for adjudication under s 17(2) by post and 

email. On 11 June 2024, BPB’s solicitors sent an email to the Rewaises' solicitors 

attaching copies of the earlier emails. The Rewaises were not aware of those emails 

before their solicitors drew them to their attention. 

BPB applied for adjudication on 13 June 2024. The adjudicator determined on 7 July 2024 

that the payment claim was served on 24 April 2024 and the s 17(2) notice on 22 May 

2024, and that the Rewaises were required to pay $277,007.16. 

Decision Below  

McGrath J held that the payment claim and s 17(2) notice were not served until Dr Rewais 

became aware of them on 11 June 2024, and that the adjudication application was 

premature. Nonetheless, his Honour rejected the contention that the adjudicator lacked 

jurisdiction, characterising the issue as one of compliance with the “more detailed 

requirements” identified by Hodgson JA in Brodyn Pty Ltd t/as Time Cost and Quality v 

Davenport (2004) 61 NSWLR 421 at [53]. His Honour also concluded that ss 10 and 94 

of the Home Building Act 1989 (NSW) (HBA) did not bar enforcement, notwithstanding 

BPB’s non-compliance with the licensing and insurance requirements in ss 4 and 92. 

Decision 

Effect of Premature Application on Jurisdiction. The Court (Mitchelmore JA, Leeming 

JA and McHugh JA agreeing) held that on the primary judge’s findings, the adjudicator 

did not have jurisdiction and the Determination was void. Service of a payment claim 

under s 13(1) is an essential precondition to subsequent steps in Part 3 of SOPA: 

Southern Han Breakfast Point Pty Ltd (in liq) v Lewence Construction Pty Ltd (2016) 260 

CLR 340 at [44]. On the primary judge’s findings, no liability arose under s 14(4), s 17(1)(b) 

was not satisfied, and the s 17(2) prohibition that an adjudication application “cannot be 

made” was engaged. The Rewaises had been denied substantially all of their time to 

provide a payment schedule. Chase Oyster Bar Pty Ltd v Hamo Industries Pty Ltd (2010) 

78 NSWLR 393 stood in the way of any other conclusion, and the adjudicator was 

mistakenly exercising jurisdiction he did not have: Craig v South Australia (1995) 184 CLR 

163 at 177. 

Service Under s 31(1)(d) However, the primary judge’s findings on service were wrong. 

The words “of that kind” in s 31(1)(d) refer to the class of documents the person has 

specified, which may be only a subset of the broader class to which s 31(1) refers. A 
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person specifies an email address for service of a class of documents by words or conduct 

expressly or impliedly indicating consent to use of the email address for that class. 

To construe s 31(1)(d) as limited to express specification would be inconsistent with the 

broader purposes of the Act, which is “intended to provide a speedy way to resolve, on 

an interim basis, disputes concerning construction contracts” in a manner that “avoids arid 

and technical disputes”: BCFK Holdings Pty Ltd v Rork Projects Pty Ltd [2022] NSWSC 

1706 at [25]–[26]. The section is facultative (Falgat Constructions Pty Ltd v Equity 

Australia Corporation Pty Ltd [2006] NSWCA 259 at [58]) and attempts to construe it 

restrictively have generally been rejected: Demex Pty Ltd v John Holland Pty Ltd (2022) 

12 QR 438 at [72]; Downer EDI Works Pty Ltd v Parsons Brinckerhoff Australia Pty Ltd 

(2011) 80 NSWLR 202 at [30]. 

Section 31(1)(d) was inserted by the Electronic Transactions Legislation Amendment 

(Government Transactions) Act 2017 (NSW), with the purpose of facilitating electronic 

service. The provision was introduced into 39 Acts, indicating an intention to expand the 

means by which documents may be served. 

The Rewaises had impliedly specified the email address for documents, including the 

payment claim and s 17(2) notice, through their use of the address in communications 

involving invoices expressly stated to be payment claims under SOPA. Section 13A of the 

Electronic Transactions Act 2000 (NSW) applied so that the email need not have been 

opened or read by the addressee to have been served: Bauen Constructions Pty Ltd v 

Sky General Services Pty Ltd [2012] NSWSC 1123. As McHugh JA observed at [171], 

contractors wishing to use a particular email address for SOPA service “would be well 

advised first to obtain express confirmation from the principal”. 

Application of ss 10 and 94 HBA The Court held that ss 10 and 94 HBA did not preclude 

enforcement of the Determination. Section 10 and s 94(1)(a) used the same formulation 

precluding entitlement to “damages or to enforce any other remedy in respect of a breach 

of the contract”. Hodgson JA in Brodyn at [82] had concluded that the remedy under SOPA 

is “a statutory remedy” and is “not of the nature of damages or any other remedy in respect 

of breach of contract nor is it enforcement of the contract”. The Rewaises accepted that if 

Hodgson JA’s reasoning was correct as to s 10, it applied equally to s 94(1)(a). 

Section 94(1)(b)’s reference to “any other right of action” did not extend to the interim 

rights created by SOPA, which are generated without any determination by a court, do 

not give rise to any entitlement to money beyond an interim entitlement that does not 
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undermine contractual entitlements, and do not give rise to any cause of action estoppel. 

The subsequent enactment of s 8(2) SOPA (which effectively renders reliance on ss 10 

and 94 unnecessary, but was not in force at the relevant time) was at least consistent with 

Hodgson JA’s reasoning, the second reading speech describing its purpose as plugging 

a loophole. 

Given these findings, it was unnecessary to determine BPB’s cross-appeal under s 32A 

SOPA, or its contention that SOPA impliedly repealed ss 10 and 94 HBA. 

Practical Takeaways 

• The Chase Oyster Bar / Southern Han principle that service of a payment claim is 

a “first category” jurisdictional fact remains good law. Where the primary judge 

finds the adjudicator wrong on service, that finding cannot be confined to the “more 

detailed requirements” category in Brodyn. The result is that an adjudication 

application made before the s 14(4) and s 17(2) timing requirements have been 

satisfied is fundamentally jurisdictionally flawed. 

• The decision provides important guidance on s 31(1)(d) SOPA. Specification of an 

email address for service may be implied from conduct, including a pattern of using 

the address for payment claim communications. The Court’s purposive 

construction prioritises the facultative and pragmatic character of s 31 over an “all-

or-nothing” approach. 

• McHugh JA’s caution at [171] is significant: contractors using a particular email 

address for SOPA documents should obtain express confirmation rather than rely 

on implication, especially given the jurisdictional significance of service and the 

seriousness of the consequences for principals who may be unaware that 

statutory time limits have begun to run. 

• His Honour’s observation at [171] that residential consumers may be less readily 

taken by conduct to have specified an email address for statutory service than 

commercial head contractors is a useful refinement, particularly given the 2021 

removal of the residential building work exemption. 

• The reaffirmation of Hodgson JA’s reasoning in Brodyn on ss 10 and 94 HBA 

remains an important authority that SOPA adjudication does not constitute 

“damages”, “any other remedy in respect of breach of the contract” or a “right of 

action” within those provisions. The enactment of s 8(2) SOPA now provides a 

more direct statutory bar prospectively, but the Brodyn reasoning continues to 
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govern pre-amendment claims and remains doctrinally instructive on the interim, 

statutory character of SOPA remedies. 
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Geoghegan v Wood; Wood v Geoghegan [2025] NSWSC 586 
 

Hearing dates:  26 May – 28 May 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  10 June 2025 

Before:   Williams J 

 

BUILDING AND CONSTRUCTION – Damages – where admitted defects in structural 

design prepared by the second and third defendant engineers for the plaintiff’s home – 

where breach of general law duty of care admitted by engineers – where it is common 

ground that additional wind bracing is necessary and reasonable to rectify the structural 

defects – where the design for the additional bracing is agreed – where scope of works 

required to implement that design is disputed – where the reasonable cost of undertaking 

the rectification works is disputed – quantum of damages – no question of principle. 

 

Facts 

The plaintiff owned property at 24 Bundella Avenue, Lake Cathie. The proceedings arose 

from the construction of a two-storey residential home, which commenced in late 2018. 

The second and third defendants (the engineers), trading in partnership as Alan Taylor & 

Associates Consulting Civil and Structural Engineers, prepared a structural engineering 

design for the residence. The first defendant, Mr Wood, contracted with the plaintiff on 1 

August 2018 for construction on a cost-plus basis. 

The plaintiff sued Mr Wood for defective building works (breaches of statutory warranties 

under Part 2C of the Home Building Act 1989 (NSW), express contractual warranties, and 

s 37 of the Design and Building Practitioners Act 2020 (NSW)) and sued the engineers 

for structural defects resulting from their design of the first floor and ground floor wind 

bracing. The substantive claim against Mr Wood was resolved on terms providing for 

judgment of $75,000 and delivery of bricks. The engineers admitted that their structural 

design was defective and that this constituted a breach of their general law duty of care. 

It was common ground that rectification was required in accordance with a bracing design 

prepared by Mr Dylan Pearce. 

By the conclusion of the hearing, the plaintiff’s damages claim was $475,109.46 (including 

GST). Concessions by the engineers reduced the disputed items to seven. The total 

difference between the cost estimates of Mr Madden (the plaintiff’s quantity surveyor) and 
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Mr Bolt (the engineer’s quantity surveyor) on the disputed items was $108,703.28, with a 

potential reduction (after flow-on effects) of $157,837.16. 

Scope of Works  

Three of the seven disputed items arose from fundamentally different perceptions of the 

scope of works. Mr Pearce’s report at Sections 10.5 and 10.6 specified removal of the 

brickwork to the eastern elevation, demolition of wall framework, and installation of a 3 

bay 2 storey structural steel portal frame system from ground floor slab level to roof level. 

Mr Pearce also issued a bracing design (revision A) on 8 May 2025. The joint report of 

structural engineers Mr Pearce and Mr Manning recorded that revision A was an 

appropriate means of rectification if the existing locations of windows and doors were 

maintained, referring to Sections 10.5 and 10.6 without qualifying or limiting comment. 

Mr Madden regarded the bracing design as showing the structural bracing only and saw 

no reason why it would alter the scope in Sections 10.5 and 10.6. Mr Bolt took the view 

that the scope of works had been superseded by the bracing design and that the 

additional bracing elements did not require any disturbance to exterior walls because 

workers would carry the steel elements inside through the family room sliding doors and 

install them from the internal side. 

Williams J rejected Mr Bolt’s view. The evidence provided no support for the contention 

that Mr Pearce’s scope had been superseded. Mr Bolt strayed beyond his expertise as a 

quantity surveyor in substituting his own perception of the scope of work. The joint report 

of the structural engineers gave no indication that the bracing design had changed the 

scope in any material respect. 

Approach to Assessment  

The question was what the plaintiff would reasonably have to pay to rectify the admitted 

structural defects, looking to how a reasonable builder would price the work: Ippolito v 

Cesco [2020] NSWSC 561 at [79]. Her Honour generally placed greater weight on Mr 

Madden’s evidence than Mr Bolt’s. Mr Bolt displayed a propensity to take robust positions 

on matters outside his expertise, including asserting that development approval was 

unnecessary (a contention abandoned in closing), describing the works as not “significant” 

moments after agreeing they were, and giving inconsistent evidence about the handling 

of 200 kilogram Power Truss frames. 

The Disputed Items Item 1 (Architectural and engineering fees): Mr Madden’s allowance 

of $8,000 for architectural fees and $15,000 for engineering fees was accepted. The 
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bracing design was insufficient to support a development application; Mr Pearce’s notes 

contemplated additional drawings and specifications. 

Item 2 (Foremen): Mr Madden’s allowance for a site foreman during the first month (while 

only the general foreman was attending to development consent work) was rejected as 

inherently improbable. The allowance for both foremen in months two and three was 

accepted, with a $12,000 reduction (and flow-on effects totalling $17,424). 

Item 3 (Dilapidation reports): Mr Madden’s allowance of $10,500 for three dilapidation 

reports was accepted. A reasonable builder, acting prudently, would price in the cost of 

mitigating the risk of damage to neighbouring properties given the proximity of the homes 

and the manoeuvring of heavy steel structures. 

Items 4 and 5 (Removal and reconstruction of masonry): Mr Madden’s allowances of 

$3,977.27 for demolition and $21,226.01 for reconstruction of 104m² of masonry veneer 

walls were accepted as broadly consistent with Mr Pearce’s scope. Any slight departure 

for the rear laundry wall could not be quantified without descending to mathematical 

precision antithetical to the task of damages assessment. 

Item 6 (Removal and replacement of plants): Following acceptance of demolition of 

external masonry, Mr Madden’s allowance of $15,000 was accepted. 

Item 7 (Insurances): The total cost following the reduction for item 2 ($457,685.46) was 

sufficiently close to the basis of Mr Madden’s original estimates that no reduction in 

insurance costs was warranted. 

Conclusion  

Judgment was to be entered against the engineers in favour of the plaintiff in the sum of 

$457,685.46, with entry of judgment delayed for approximately 14 days to allow the 

parties to consider the reasons. 

Practical Takeaways 

• A reminder that quantity surveying evidence must not stray beyond its discipline. 

Where structural engineering experts have agreed on a scope of works, a quantity 

surveyor cannot substitute his or her own view of what physical demolition or 

disturbance the bracing design “really” requires. Mr Bolt’s attempt to do so 

substantially undermined the persuasiveness of his evidence. 

• The case illustrates the importance of consistency and discipline in concurrent 

evidence. Mr Bolt’s propensity to make robust assertions and then progressively 

retreat from them (on development consent, the significance of the works, and the 
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manoeuvring of 200 kilogram steel braces) was repeatedly damaging to his 

credibility. 

• Her Honour’s reaffirmation of the Ippolito v Cesco approach to damages 

assessment is useful: the task is what a reasonable builder would price for the 

rectification work, not a quest for spurious mathematical precision. Where the 

structural design has not been finalised to construction-issue level, allowances for 

architectural and engineering input preparatory to a development application are 

properly part of the cost. 

• The case is also a good illustration of the principle that a reasonable builder will 

price in prudent risk-mitigation measures (here, dilapidation reports for 

neighbouring properties) where the proximity of buildings and the nature of the 

works carries a non-trivial risk of damage. The point will be useful in resisting 

attempts to strip out such allowances on the basis that they are “discretionary”. 

• A reminder that a “for pricing purposes” bracing design will rarely be sufficient to 

support a development application and that allowances for further architectural 

and engineering input should be expected. 
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Kumar v Frankies Cranes Pty Ltd [2025] NSWSC 1264 
 

Hearing dates:  21 October 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  28 October 2025 

Before:    Peden J 

 

BUILDING AND CONSTRUCTION – adjudication under the Building and Construction 

Industry Security of Payment Act 1999 (NSW) – whether adjudicator’s finding of existence 

of construction contract reviewable – whether payment claim validly served – whether 

email address “specified” for service of documents – determination set aside 

 

Facts 

Facts Mr Rakesh Kumar sought to set aside an adjudication determination made under 

the Building and Construction Industry Security of Payment Act 1999 (NSW) (SOPA) in 

favour of Frankies Cranes Pty Ltd for $142,120, on the basis that it was void for 

jurisdictional error. The adjudicator’s certificate had been registered as a judgment in the 

NSW District Court. Mr Kumar contended that he did not agree to a s 7 SOPA construction 

contract with Frankies Cranes and that the payment claim and s 17(2) notice were not 

served on him before the adjudication application was lodged. 

Frankies Cranes’ crane was on a property at Toongabbie because the former builder, SK 

Homes Pty Ltd, had hired it. By the relevant time, Frankies Cranes was owed about 

$100,000 by SK Homes. Mr Kumar’s special-purpose corporate vehicle, Elante 

Investments 9 Pty Ltd, became the registered owner of the land in October 2023. 

Decision 

Reviewability of the Adjudicator’s Finding  

An essential prerequisite to an adjudicator’s jurisdiction is the existence of a construction 

contract in accordance with s 7 SOPA (and as defined in s 4): Brodyn Pty Ltd v Davenport 

(2004) 61 NSWLR 421 at [53]. Whether such a contract exists is a jurisdictional fact 

reviewable by the Court: Ratcliffe v Horizon Glass & Aluminium Pty Ltd [2023] NSWSC 

196 at [7]; Fifty Property Investments Pty Ltd v Barry O'Mara [2006] NSWSC 428 at [18]–

[23]; Nefiko Pty Ltd v Statewide Form Pty Ltd (No 2) [2014] NSWSC 840 at [30]–[49]. 

Peden J rejected Mr Sahade’s submission that the Court could not review the 

adjudicator’s finding “unless ... the adjudicator was capricious, unreasonable, [or] took 
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into account irrelevant matters”, and rejected the contention that Chase Oyster Bar Pty 

Ltd v Hamo Industries Pty Ltd (2010) 78 NSWLR 393 had overruled this aspect of Brodyn. 

Was There a Construction Contract?  

Mr Frank Azzopardi, director of Frankies Cranes, alleged that in May 2023 at the property, 

he and Mr Kumar concluded an oral contract under which Mr Kumar agreed to pay $1,700 

per week from May 2023 for the hire of the crane. Mr Kumar’s version was that, at a 

meeting with subcontractors, he said he would consider engaging them in the future, 

agreed that the crane could remain on the property until needed elsewhere due to the 

high cost of removal, and provided his Elante Homes business card when requested. 

Her Honour preferred Mr Kumar’s evidence for several reasons. First, Mr Azzopardi's 

contended commencement date in May 2023 could not be correct, as Mr Kumar did not 

own the property until October 2023. Secondly, commercial realities spoke against Mr 

Azzopardi’s version. It was unlikely that business parties would not have documented 

their agreement, for example, by email affirming the payment terms, and unlikely that 

Frankies Cranes would not have invoiced before October 2024, particularly where Mr 

Azzopardi’s usual practice was to invoice monthly. Thirdly, Mr Kumar had no need for the 

crane because he carried out no work on the property and was not given the keys. 

Fourthly, it was highly unlikely Mr Kumar would have agreed to be personally liable for 

crane hire when he operated his business through corporate entities, particularly given 

his Elante Homes business card. Fifthly, Frankies Cranes called no other witnesses to 

the alleged conversation, despite Mr Azzopardi claiming that the former foreman and 

other workers were present. Her Honour drew a Jones v Dunkel inference that the 

uncalled evidence would not have assisted Frankies Cranes. 

Without a construction contract, the adjudicator lacked jurisdiction and the determination 

was void. 

Was There Service Under the SOPA?  

In any event, her Honour did not accept that Mr Kumar was served with the payment claim 

by email on or about 14 April 2025, or the s 17(2) notice on or about 15 May 2025. Service 

of a payment claim under s 13(1) and compliance with s 17(2) are preconditions to an 

adjudicator’s jurisdiction: Southern Han Breakfast Point Pty Ltd (in liq) v Lewence 

Construction Pty Ltd (2016) 260 CLR 340 at [44]; Rewais v BPB Earthmoving Pty Ltd 

[2025] NSWCA 103 at [8]–[9]. 

Did Mr Kumar “specify” his email? Section 31(1)(d) permits service “by email to an email 

address specified by the person for the service of documents of that kind”. In Rewais, the 
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Court of Appeal recognised that specification may be express or inferred from conduct. 

McHugh JA observed at [173] that contractors using a particular email address for SOPA 

documents “would be well advised first to obtain express confirmation from the principal”. 

There was no evidence that Mr Kumar expressly specified his email address could be 

used for SOPA communications. It was submitted that handing over the business card in 

response to a request for details amounted to specification because of the oral agreement 

that had just been formed. Her Honour refused to infer that handing over a business card, 

without more, amounted to specification of an email for service of SOPA documents. 

Did Mr Kumar receive the documents?  

If a document actually comes to the attention of the person to be served, it is effective 

service even if not served in accordance with s 31: QC Communications NSW Pty Ltd v 

CivComm Pty Ltd [2016] NSWSC 1095 at [27]; Falgat Constructions Pty Ltd v Equity 

Australia Corporation Ltd [2006] NSWCA 259 at [58]; BCFK Holdings Pty Ltd v Rork 

Projects Pty Ltd [2022] NSWSC 1706 at [20]–[24]. Mr Kumar's unchallenged evidence 

was that he never received the payment claim (he had searched his emails) and that he 

first found the s 17(2) notice in August 2025. Her Honour accepted his evidence. 

The consequence was that Frankies Cranes did not and could not comply with the strict 

timing regime under ss 14, 15 and 17. Its application was premature and therefore of no 

effect: BCFK Holdings at [30]. Her Honour rejected the submission that there was some 

residual discretion that would prevent a declaration of voidness. 

The Court ordered that the determination be set aside and declared void, with Frankies 

Cranes to pay Mr Kumar’s costs. 

Practical Takeaways 

• A useful application of the Brodyn principle that the existence of a s 7 construction 

contract is a reviewable jurisdictional fact. The case confirms that Chase Oyster 

Bar did not displace this aspect of Brodyn and that adjudicators’ findings on 

contract formation are not insulated by a “capriciousness or unreasonableness” 

threshold. The Ratcliffe, Fifty Property Investments and Nefiko line of authority 

remains good law. 

• The decision is a textbook illustration of the indicia that tell against the existence 

of an alleged oral construction contract: an impossible commencement date, 

absence of documentary trail, delayed invoicing inconsistent with the alleged 

invoicing practice, absence of internal business records, the absence of any 

commercial purpose for the respondent to have entered into the contract, the 
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implausibility of personal liability where the party operates through corporate 

vehicles, and the failure to call available corroborating witnesses (engaging Jones 

v Dunkel). 

• Her Honour’s application of McHugh JA’s guidance in Rewais is significant. The 

handing over of a business card, even in response to a request for an email 

address, will not without more amount to specification for the purposes of s 

31(1)(d). Contractors who wish to rely on email service for SOPA documents 

should obtain express confirmation. The decision provides a useful counterpoint 

to Rewais on the implied specification question, illustrating the limits of inference 

where the relevant conduct is limited and the alleged underlying contractual 

context is not made out. 

• The case reinforces that where service has not occurred (whether under s 31 or 

by the document coming to the recipient's attention), the s 14, 15 and 17 timing 

regime is necessarily breached and the adjudication application is premature: 

BCFK Holdings at [30]. There is no residual discretion to refuse a declaration of 

voidness in such circumstances. 

• A reminder of the value of the unchallenged evidence point. Where the 

respondent’s evidence of non-receipt is not challenged in cross-examination and 

no submission is made that it should not be accepted, the Court will accept it. The 

decision underscores the importance for claimants of preserving and adducing 

reliable evidence of actual receipt, not merely transmission. 
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In the matter of Forte Sydney Construction Pty Ltd [2025] NSWSC 1560 
 

Hearing dates:  16 December 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  16 December 2025 

Before:   Black J 

 

CORPORATIONS – statutory demand – application to set aside – offsetting claim – where 

plaintiff contends that defects in plumbing and hydraulic works created offsetting claim – 

statutory demand not set aside 

 

Facts 

Forte Sydney Construction Pty Ltd (‘Forte’) applied to set aside a creditor’s statutory 

demand that was issued by JS Plumbing Group Pty Ltd (‘JSPG’) for the amount of 

$198,039.82. That amount comprised three judgments in the Local Court of NSW 

resulting from the registration of SOPA adjudications, together with interest. The Demand 

was verified by an affidavit of Mr Swinburne, JSPG's sole director and secretary. The 

basis pressed in submissions was the existence of an offsetting claim under s 459H of 

the Corporations Act 2001 (Cth); the s 459J(1) basis identified in the Originating Process 

was not pressed. 

Forte’s case rested on alleged defects in plumbing and hydraulic works carried out by 

JSPG as subcontractor on three projects (Jannali, Qube and La Porta), in each of which 

Forte was builder and head contractor and entered into design and construct hydraulic 

subcontracts with JSPG. 

Forte’s Evidence  

Ms Li, Forte’s director, gave evidence about her qualifications and experience, and 

addressed each project. In substantively similar form for each, she stated that “using my 

experience and knowledge in building and construction” she had “estimated and included 

the costs of rectifying” the JSPG defects, arriving at totals of $80,300 (Jannali), $105,600 

(Qube), and a corresponding figure for La Porta. 

Forte’s case rested significantly on the tender of reports obtained by parties adverse to 

Forte: the Commissioner of Fair Trading, the Building Services Commissioner and owners 

corporations bringing proceedings against Forte. Mr Campbell, for Forte, confirmed on 

instructions that Forte accepted (with one exception) that all defects identified in those 

reports existed. Black J observed this would bind Forte in any third-party proceedings, as 
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it would constitute an abuse of process for Forte to maintain in these proceedings that the 

defects existed and then deny them elsewhere. 

Ms Li’s second affidavit of 15 December 2025 updated the position. In respect of Jannali, 

some fire safety defects were rectified by a contractor between August and December 

2025, but no evidence was led of the actual costs incurred or of whether they exceeded 

or fell short of the estimates. Other defects had not been rectified because the owners 

corporation had refused access. In respect of Qube, three defects had been rectified, 

again without identification of actual costs; one defect was not pressed by the Building 

Commissioner but remained in the offsetting claim; others were “soon to be” or “in the 

progress of being” rectified. In respect of La Porta, four defects were “soon to be or in the 

progress of” rectification, several had been rectified without identification of actual costs, 

and importantly the Building Commissioner had confirmed that other defects were rectified 

by JSPG or not required, but no allowance was made for this in quantifying the claim. 

Applicable Principles  

An offsetting claim is established if there is a “serious question to be tried” or “an issue 

deserving of a hearing” as to whether the company has such a claim against the creditor, 

made in good faith, arguable and not frivolous or vexatious: Re Morris Catering (Australia) 

Pty Ltd [1993] 11 ACSR 601 at 605; Scanhill Pty Ltd v Century 21 Australasia Pty Ltd 

(1993) 12 ACSR 341 at 356–357. In TR Administration Pty Ltd v Frank Marchetti & Sons 

Pty Ltd [2008] VSCA 70 at [71], Dodds-Streeton JA observed that "[s]omething between 

mere assertion and the proof that would be necessary in a court of law may suffice". The 

Court of Appeal in Britten-Norman Pty Ltd v Analysis and Technology Australia Pty Ltd 

(2013) 85 NSWLR 601 at [30], [47] emphasised the role is to determine whether there is 

plausible evidence of a genuine dispute.  

It was implicitly accepted that Forte could not challenge the adjudication results now 

reflected in Local Court judgments. However, it was open to Forte to assert a “true” 

offsetting claim, such as a breach of contract claim, notwithstanding the SOPA: Re 

Douglas Aerospace Pty Ltd [2015] NSWSC 167 at [93]. 

Crucially, the Act requires that the Court be able to calculate the substantiated amount of 

the Demand by deducting the offsetting claim: Macleay Nominees Pty Ltd v Belle Property 

East Pty Ltd [2001] NSWSC 743. In Douglas Aerospace at [40], Brereton J observed that 

if the offsetting claim plainly exceeds the demand, precise quantification is unnecessary, 

but otherwise “the Court must be able to quantify an offsetting claim, and if the evidence 

does not permit it to do so, will attribute to it only a nominal value”. 
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Decision 

Black J accepted it was at least arguable that some of the relevant defects would create 

an issue deserving of a hearing as to liability. If liability had been the only issue, his Honour 

would likely have held that an offsetting claim was established. However, two fundamental 

defects with quantification defeated Forte’s application. 

First, Ms Li’s quantification of rectification costs was unsupported by any credible 

methodology. The exhibit to her affidavit and Mr Campbell’s schedule disclosed no 

underlying reasoning process. For example, fire safety measures at Jannali were 

attributed a rectification cost of $5,500 without any indication of what inquiries or 

assessment had been made, what work would be done, by whom, with what labour or 

materials costs, or how long it would take. Large amounts such as $55,000 for moving a 

diesel exhaust pipe at Qube and $27,500 for balcony overflows at La Porta were identified 

with no reasoning to support them. The figures turned entirely on estimates without 

intervening reasoning. Were it otherwise, any statutory demand in the building industry 

could be set aside by pointing to evidence of defects and merely asserting a rectification 

cost large enough to exceed the demand. 

Secondly, no attempt was made in the second affidavit to adjust the offsetting claim for 

works acknowledged to have been previously done by JSPG, works no longer required 

by the Building Commissioner, or works not yet done by Forte. No attempt was made to 

identify the actual cost of works now completed, so as to indicate any relationship between 

actual costs incurred and the prior estimates. His Honour drew the inference that evidence 

of actual costs would not have assisted Forte. 

It was not necessary for Forte to lead all of the evidence ultimately required at final 

determination, but it was necessary to lead sufficient evidence to identify a rational basis 

for the calculation. The arbitrary allocation of figures by a person associated with the 

company seeking to set aside the demand was insufficient. Where the Court cannot 

quantify the offsetting claim, the proper course is to allow it only a nominal value. The 

application was dismissed with costs. 

Practical Takeaways 

• A salutary reminder that liability is only half of the offsetting claim equation. Even 

where defects are arguably attributable to the creditor and supported by 

independent expert reports, the application will fail if quantification rests on 

assertion without methodology. 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 63 

• Director’s quantification evidence, however experienced the director, will not 

substitute for proper quantum surveying or expert estimating evidence. The exhibit 

must disclose a rational reasoning process: what work is required, who will do it, 

what labour and materials are needed, how long it will take and on what basis the 

figure is derived. Round numbers attached to defect descriptions without 

intervening reasoning will be treated as arbitrary. 

• The case is a useful illustration of the application of Douglas Aerospace in the 

building defects context. Where rectification works have not yet been done, the 

claim is necessarily one for prospective costs, and the Court will be exacting about 

the methodology used to estimate them. Where works have been done, evidence 

of actual costs incurred is the obvious starting point, and a failure to adduce that 

evidence may attract a Jones v Dunkel-type inference adverse to the moving 

party. 

• The decision underscores the risk of relying on reports obtained by parties adverse 

to the moving party’s interest. While their tender can be forensically efficient, the 

moving party may be bound by their content in third-party proceedings on abuse 

of process grounds, a consequence that may not be desirable for builders facing 

concurrent NCAT or Supreme Court litigation by owners corporations. 

• A reminder that an offsetting claim must be presented as a coherent forensic case. 

Where the moving party fails to reconcile its claimed quantum with subsequent 

developments (such as confirmation that certain defects have already been 

rectified by the creditor, or that the regulator no longer requires their rectification), 

the Court will conclude that the claim has not been properly quantified at all. 
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Martinus Rail Pty Ltd v Qube RE Services (No 2) Pty Ltd [2025] NSWCA 49 
 

Hearing dates:  4 and 5 December 2024 

Jurisdiction:  Supreme Court of NSW 

Decision date:  2 April 2025 

Before:   Gleeson JA at [1]; Payne JA at [2]; Griffiths AJA at [306] 

 

BUILDING AND CONSTRUCTION – adjudication – judicial review – whether adjudication 

affected by jurisdictional error – principles of jurisdictional error under Building and 

Construction Industry Security of Payment Act 1999 (NSW) 

Facts  

Two adjudications under the Building and Construction Industry Security of Payment Act 

1999 (NSW) (SOP Act) involving two contracts (the INTS Contract and the ISRA Contract) 

between head contractor Qube RE Services (No.2) Pty Ltd and sub-contractor Martinus 

Rail Pty Ltd in connection with the Moorebank Intermodal Terminal Project. The contracts 

were terminated on 25 September 2023. The Payment Claims at issue were made on 8 

February 2024. Qube’s Payment Schedules did not correspond with the items in 

Martinus’s Payment Claims, instead adopting Qube’s own methodology and format. 

The adjudicator (Mr Tuhtan) was faced with over 15,700 pages of material, including over 

5,000 pages in Qube’s Adjudication Response. He delivered determinations of $63.1 

million under the INTS Contract and $7.1 million under the ISRA Contract, with 550 pages 

of reasons. He expressly stated that he had considered all submissions duly made. 

Parker J found jurisdictional error in a number of respects under s 32A SOP Act. Martinus 

appealed; Qube cross-appealed and filed a notice of contention. Qube also sought leave 

to appeal from the refusal of a stay pending arbitration. 

Decision 

Identifying Jurisdictional Error Under the SOP Act  

Payne JA (Gleeson JA and Griffiths AJA agreeing) restated the framework. The policy of 

the SOP Act is to ensure contractors receive progress payments; the risk that a contractor 

cannot refund moneys ultimately found to be due is assigned to the principal: Probuild 

Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd (2018) 264 CLR 1 at [44]; R J 

Neller Building Pty Ltd v Ainsworth [2008] QCA 397 at [39]–[40]. The clear policy is “pay 

now, fight later”. The SOP Act creates an entitlement to be determined informally, 
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summarily and quickly, so the Court will not readily find jurisdictional error, even where 

the quantum is large. 

Key principles applied throughout: failure to identify a particular claim or response in 

reasons will not of itself demonstrate failure to consider it; the duty to consider a 

submission is different from a duty to deal with it correctly; only substantial denial of 

procedural fairness will found jurisdictional error; the content and scope of the Payment 

Claim and Payment Schedule, including the scope and content of the dispute, are matters 

for the adjudicator; findings of fact are for the adjudicator; whether a submission has been 

“duly made” is for the adjudicator; the weight to be accorded to a submission is for the 

adjudicator. Principles of judicial restraint in finding jurisdictional error on legal 

unreasonableness apply even more stringently to adjudicators’ decisions: Minister for 

Immigration and Citizenship v Li (2013) 249 CLR 332. 

The Appeal Grounds 

Each of the 11 appeal grounds was upheld. The primary judge had erred in finding 

jurisdictional error in respect of CN-420 (Vehicle Management Plan), CN 277.5 (extension 

of time), CN-522 (Termination for Convenience), the bank guarantees, Preliminaries, CN-

421 (Design management resources), CN-422 (Signal design management), CN-451 

(Wet weather recovery), CN-299 (Storm pit design clashes) and CN-353 (Termination of 

intertrack drainage). 

Several aspects of the appeal reasoning are particularly instructive. On CN-420, the 

adjudicator was under no obligation to explain why he did not expressly deal with every 

argument in the Adjudication Response, particularly where Qube could not include 

reasons for withholding payment not already included in the Payment Schedule. On the 

bank guarantees, the primary judge had impermissibly construed the Payment Schedule 

as having “only set off” a particular amount; this was a matter for the adjudicator. On 

Preliminaries, the primary judge had erred in treating the scope of the dispute as a matter 

for objective determination by the Court rather than a matter of interpretation for the 

adjudicator. On the alleged arithmetical error, his Honour had incorrectly characterised 

the matter as an absence of “reason” when, at most, it was an incorrect reason; a 

mathematical computation is a finding of fact. On wet weather costs and storm pit design, 

having concluded that Qube’s Payment Schedule gave no valid reasons (because of 

typographical errors or responding to the wrong claim), the adjudicator was not required 

to fix Qube’s mistakes lest he fall into jurisdictional error. 
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The Cross-Appeal  

The cross-appeal was dismissed. The central ground concerned the adjudicator’s finding 

that the INTS Payment Schedule was “incomprehensible”. Qube had elected to address 

Martinus’ INTS Payment Claim by reference to material in both the INTS and ISRA 

Payment Schedules, and by introducing multiple new line items without intelligible 

explanation. The adjudicator’s conclusion that the Payment Schedule could not be readily 

comprehended was clearly open to him and indeed correct. Martinus had expressly 

submitted that Qube’s approach made the Payment Schedule difficult to understand, so 

there was no denial of procedural fairness. There is a risk that claims about failure to 

address matters can shade into claims about arguments being resolved incorrectly 

because misunderstood, which tends towards merits or appellate review. 

Leave to Appeal 

Leave to appeal from the “Stay Pending Arbitration decision” was refused. The grant of a 

stay until the end of arbitration would be contrary to the statutory purpose of the SOP Act. 

Drawing on Shade Systems, R J Neller, and the introduction of s 32B in 2018 (which 

denies the benefits of the legislation only to companies in liquidation), there is a heavy 

burden on a party seeking injunctive relief or a stay on the basis that a payment may 

become unrecoverable due to the possible or even likely insolvency of the payee. The 

fact that the contracts had been terminated did not diminish the policy of the SOP Act; if 

it did, principals could immunise themselves from Payment Claims by terminating. 

“Significant doubt” about the ability to repay is insufficient. 

Practical Takeaways 

• An apt case to deploy for the restatement of the principled limits on judicial review 

of adjudications under the SOP Act. The decision will be a likely starting point for 

any future challenge based on alleged failure to consider submissions, denial of 

procedural fairness or legal unreasonableness, and represents an unusually clear 

judicial reaffirmation of the “pay now, fight later” policy. 

• Primary judges (and parties) must resist the temptation to construct a substantive 

merits review from an adjudicator’s failure to address every submission in detail. 

The duty to consider is distinct from the duty to deal with submissions correctly; 

absence from reasons of an expected point does not of itself prove non-

consideration. Even misunderstanding a submission is not a jurisdictional error. 

• The decision is significant for its insistence that the scope and content of the 

dispute is a matter for the adjudicator, not for objective determination by the Court. 
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Where a respondent adopts a non-responsive Payment Schedule format (here, by 

introducing new line items, blending contract and variation works, and cross-

referencing across multiple contracts), it must bear the consequences if the 

adjudicator finds the schedule incomprehensible. 

• The endorsement of M1 v R1 is significant. Complaints about failure to consider 

tend to shade into appellate-style merits review when the real complaint is that the 

adjudicator resolved an argument incorrectly. Courts must police that boundary 

vigilantly in SOP Act cases. 

• The discussion of the stay application provides the most authoritative recent 

guidance on the heavy burden that principals face in seeking to preserve their 

positions pending arbitration. The introduction of s 32B in 2018 confines the 

relevant carve-out to companies in liquidation. Mere financial distress, “significant 

doubt” about recoverability, and the size of the claim are insufficient. Termination 

of the contract does not reduce the policy weight of cashflow protection. 
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Sharvain Facades Pty Ltd (Administrators Appointed) v Roberts Co (NSW) Pty Ltd 
[2025] NSWSC 606 

 

Hearing dates:  5 June 2025 

Jurisdiction:  Supreme Court NSW 

Decision date:  12 June 2025 

Before:   Stevenson J 

 

BUILDING AND CONSTRUCTION – Building and Construction Industry Security of 

Payments Act 1999 (NSW) – service of payment claims – where payment claim sent after 

business hours through agreed electronic messaging system – where that system 

generated an email to an authorised recipient – where that email not opened until next 

business day – where contract deemed service after 5pm to be service on the next 

business day – whether deeming provision modified the operation of the Act and therefore 

void – operation of Electronic Transactions Act 2000 (NSW) 

 

Facts 

The plaintiff (Sharvain Facades Pty Ltd, the Contractor) sent a payment claim for 

$3,207,999.03 to the defendant (Roberts Co (NSW) Pty Ltd, the Principal) at 7:17pm or 

7:18pm on Friday, 28 February 2025, using an agreed electronic message system 

(Payapps). The Payapps system generated an email to the Principal’s nominated 

representative, Mr Chiu, and four others. No one at the Principal became aware of the 

payment claim until Monday, 3 March 2025, though counsel for the Principal did not press 

the significance of that fact. 

The Contract contained a deeming clause (cl 29.2(2)) providing that if a “Notice” was given 

after 5 pm on a business day, it would be treated as given and received at 9am on the 

next business day. The Principal’s payment schedule was served on 17 March 2025, 

which was more than 10 business days after 28 February 2025 but within 10 business 

days of 3 March 2025. If the Deeming Clause operated to postpone service until 3 March 

2025, the payment schedule would be in time; if not, the Contractor was entitled to 

judgment under s 15 of the Building and Construction Industry Security of Payment Act 

1999 (NSW) (the Act). 

Construction of the Contract Stevenson J rejected the Contractor’s submission that cl 29 

had no role in relation to service of payment claims and that cl 23 dealt with the question 

exclusively. Clause 23 was directed to the manner in which progress claims could be 
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“submitted”. Clause 29 dealt with “Notices” connected with the Contract, which included 

a payment claim. His Honour saw cl 29 as providing a code within the Contract as to 

service of notices generally. Clause 29.2(4), which excluded progress claims and 

payment schedules from particular service requirements, was not engaged on the facts. 

When Was Service Effected?  

Using the method of service provided under the Contract (s 31(1)(e)) and sent to an email 

address specified by the Principal for the service of documents of that kind (s 31(1)(d)), 

the payment claim was sent at 7:17pm or 7:18pm on 28 February 2025. The Act does not 

specify when service by a means permitted by the Act occurs (other than for service by 

post): All Seasons Air Pty Ltd v Regal Consulting Services Pty Ltd [2017] NSWCA 289 at 

[37(2)]. 

Differing general law views exist as to when an email is received: only when opened 

(Austar Finance v Campbell [2007] NSWSC 1493 at [48]); when received in complete and 

legible form at the address for service (SGR Pastoral Pty Ltd v Christensen [2019] QSC 

229 at [37]); or simply when received (Demex Pty Ltd v John Holland Pty Ltd [2022] QSC 

259 at [67] and [100]). Mere uploading to a cloud-based system is insufficient: BCS 

Infrastructure Support Pty Ltd v Jones Lang LaSalle (NSW) Pty Ltd [2020] VSC 739 at 

[119]–[122]. Here, the Payapps system generated the actual email to Mr Chiu. 

Stevenson J preferred the SGR Pastoral and Demex views; otherwise, the result would 

depend on when the Principal’s representatives chose to access their emails. In any 

event, s 13A of the Electronic Transactions Act 2000 (NSW) operated, so that because 

Mr Chiu’s email address was the “electronic address designated” by the Principal, receipt 

occurred when the email became “capable of being retrieved” by Mr Chiu, that is, on 

Friday, 28 February 2025. 

Effect of the Deeming Clause Section 13A of the Electronic Transactions Act does not 

apply if the parties have “otherwise agreed”. The parties had purported to do so by the 

Deeming Clause. As between the parties (leaving aside the Act), the Deeming Clause 

had effect according to its terms. However, the Court of Appeal in All Seasons Air had 

observed in obiter that an equivalent clause might be void under s 34 of the Act if its effect 

was to modify the operation of the Act. 

His Honour held that the Deeming Clause purported to modify the operation of the Act 

and was void. “Business day” is defined in s 4(1) of the Act as “any day” other than 

nominated exceptions. Under the Act, a document can be served at any time during a 

business day, and time begins to run on the next business day. The purported effect of 

the Deeming Clause was that time would begin to run one day later because a business 
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day was deemed to conclude at 5pm. Were the Deeming Clause not seen as modifying 

the Act, there would be no reason why the parties could not agree that a document served 

after 5pm could be deemed to have been served any number of days later, leaving it to 

the parties to decide the speed with which processes under the Act would operate. 

The Deeming Clause was accordingly void for all purposes. The Electronic Transactions 

Act therefore operated, and the payment claim was served on 28 February 2025. The 

Contractor was entitled to judgment. 

Practical Takeaways 

• Standard form contractual deeming clauses purporting to postpone service of 

after-hours documents to the next business day are likely to be void under s 34 of 

the Act where they would have the effect of postponing the running of time under 

the Act. 

• The case provides much-needed practical clarity following the obiter in All 

Seasons Air. Where a payment claim is served through an agreed electronic 

system that generates an email to the principal’s nominated representative, 

service will ordinarily occur on the date of transmission, not when the email is 

opened or first viewed. 

• His Honour’s preference for the SGR Pastoral and Demex line of authority over 

the more recipient-focused approach in Austar Finance is significant and 

consistent with the policy of the Act. The general law principle is reinforced by s 

13A of the Electronic Transactions Act, which equates receipt with the time the 

email becomes capable of being retrieved. 

• The decision contains an important construction point: clauses dealing with 

“Notices” generally will ordinarily extend to payment claims and payment 

schedules as “notice[s] or other communication[s] connected with” the contract, 

unless the contract clearly excludes them. Drafters seeking to carve out SOPA 

documents from a general deeming regime should do so expressly and 

unambiguously. 

• The “all or nothing” approach to voidness of deeming clauses under s 34 is 

reaffirmed. A clause void in respect of SOPA-related services is void for all 

purposes, not merely read down in part. This will have significant practical 

consequences for the interpretation of standard form contracts more broadly, 

including for non-SOPA notices given through the same machinery. 
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• Principals should review their internal procedures for accessing electronic project 

management systems out of hours, especially around month-end when payment 

claims are typically served. The 10-business-day clock starts running on 

transmission, not on retrieval. 
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Calibre Construction Group Pty Ltd v Kaloriziko Pty Ltd atf Ryde Combined Unit 
Trust; Kaloriziko Pty Ltd atf Ryde Combined Unit Trust v Calibre Construction 

Group Pty Ltd (No 2) [2025] NSWSC 593 

 

Hearing dates:  19 – 21 May 2025 

Jurisdiction:  Supreme Court NSW 

Decision date:  11 June 2025 

Before:   Stevenson J 

 

EQUITY – trusts and trustees – where building contract provided that retention shall be 

held in trust by defendant developer for plaintiff builder until such time as either became 

entitled to retained funds – where plaintiff builder alleges breach of trust against defendant 

developer – where plaintiff builder alleges defendant director knowingly involved in the 

defendant developer’s breach of trust – whether any trust constituted – no trust constituted 

 

EQUITY – contribution – coordinate liability – where plaintiff builder settled claims against 

some defendants prior to hearing by transfer of residential lots – whether settling parties 

had coordinate liability to the plaintiff builder for the defendant developer’s contractual 

debts – whether coordinate liability arose by reason of knowing involvement in breach of 

trust or by reason of mortgages entered over properties – whether effect of settlement 

was to discharge that liability – whether transfer of residential lots was at an undervalue 

such that the plaintiff builder achieved a benefit – no discharge of coordinate liability 

 

BUILDING AND CONSTRUCTION – contract – variation – where defendant developer’s 

representative priced and approved variations – where plaintiff builder obliged to do work 

when directed by defendant developer under contract – whether defendant developer now 

entitled to contest variations – construction of “variation” and “direction”  

 

BUILDING AND CONSTRUCTION – contract – damages – delay – where defendant 

developer claims liquidated damages against plaintiff builder for delay – factual dispute 

over the original contracted date for practical completion 

 

Facts 

Facts On 30 November 2017, the plaintiff (Calibre Construction Group Pty Ltd, the 

Builder) entered a Design and Construct Contract (in AS 4902-2000 format) with the first 

defendant (Kaloriziko Pty Ltd, the Developer) for a multi-storey mixed-use development 
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of 4 towers and approximately 100 units in Ryde (“Sky Gardens”). The contract sum was 

$31 million plus “Excluded Items”. The Contract provided for the Developer to retain 5% 

of the contract sum as security, to be held in trust for the Builder until either party became 

entitled to it. A certificate of practical completion was issued on 15 September 2020. 

The Builder claimed approximately $1.6 million in retention, approximately $270,000 for 

unpaid variations, and approximately $250,000 for the balance of the contract sum. The 

Builder also sued the second defendant (Mr Chanine) for knowing involvement in the 

Developer’s breach of trust. The claim against Mr Tran and Ninth Campsie had been 

settled by a Deed of Agreement and Set Off dated 8 February 2024 (the Deed), under 

which Apolo Apartments transferred three Arncliffe properties to Aerial Holdings (a 

company associated with the Builder’s director's wife) for $5 million. 

The Retention Clause 5.5 provided that retention monies were to be “held in trust” by the 

Developer. Stevenson J accepted that such provisions impose a contractual obligation to 

appropriate and set aside a separate trust fund. However, until any sum is so appropriated 

and set aside, no trust is constituted. 

The evidence established that the Developer never received any cash retention and never 

set aside a cash retention fund. The development was funded by Capital Bridge under a 

facility limited to 90% of progress claims, so Finco never drew down the 5% retained 

amount. The Defendant accepted that this constituted a breach of the obligation to set 

aside a retention fund. The Plaintiff ultimately accepted that, as there was “no identifiable 

asset referable to or impressed by” the trust, no trust came into existence and cl 5.5 had 

“no practical operation”. A late attempt to withdraw the concession was rejected. 

It followed that the claim against Mr Chanine for knowing involvement in breach of trust 

failed, but the Developer remained contractually liable to repay the Retention to the 

Builder, subject to set-offs. 

The Deed and Coordinate Liability On 21 February 2023 the Builder obtained a freezing 

order, later substituted (with an asset preservation order) for mortgages over five 

properties owned by entities associated with Mr Chanine and Mr Tran, including one 

owned by Ninth Campsie and one owned by Ms Tran. The Mortgages secured 

$2,963,529.21 or any judgment in the proceedings. 

The Developer contended the Deed was a complete answer to the Builder’s claim 

because Apolo Apartments sold the Arncliffe properties at an undervalue, conferring a 

benefit on the Builder exceeding the Builder’s claim. The Developer relied on the principle 

of coordinate liability (Mahoney v McManus (1981) 180 CLR 370; Burke v LFOT Pty Ltd 

(2002) 209 CLR 282 at [61], [85]). 
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His Honour found no coordinate liability arose between the Developer, Mr Chanine and 

Mr Tran (as no trust existed). However, coordinate liability did arise between the 

mortgagors of the Mortgages and the Developer in respect of any judgment. 

The valuers gave competing evidence 

Mr Garnsey ($7.9 million) and Mr McDonnell ($5.5 million). The Arncliffe properties had 

been purchased by Apolo in 2020 for $6.92 million; the Valuer General’s valuations had 

doubled between FY20 and FY24, and land values in Arncliffe had increased 44%. His 

Honour found the likely true value as at the date of the Deed exceeded $5 million, but 

could not determine it precisely. Critically, no evidence was led as to the value to the 

Builder of the Litigation Liability surrendered (Mr Tran’s and Ninth Campsie's potential 

liability). For these reasons, his Honour was not persuaded that the Deed discharged any 

coordinate liability. 

Variations  

The Builder sought $270,434 for unpaid variations; the Developer sought to recover 

$689,922 paid for variations. The Developer’s “on account” point relied on the final 

sentence of cl 37.2 (“Payment other than final payment shall be payment on account 

only”). 

His Honour rejected the Developer’s construction. Clause 36.4 required the Developer’s 

Representative to “price each variation” once a direction under cl 36.1 had been given, 

and the clause provided that the price “shall be added or deducted from the contract sum”. 

There was no suggestion that such pricing was provisional. Clause 37.2 dealt with 

progress claims, not pricing of variations under cl 36.4. Reasonable persons would not 

understand that the Developer could direct a variation, price it, and then later contend 

there had been no “variation”. All disputed variations were approved by the Developer; 

many were paid. It was not open to the Developer to challenge these by contending its 

approval was “on account” only. 

Two further construction issues arose. First, “Excluded Items” under cl 2 of the Formal 

Instrument of Agreement excised infrastructure upgrades from the work for which the 

contract sum was payable; such work constituted a variation. Where the Contract required 

the Builder to build an item of infrastructure, that was within the contract sum; where the 

work was an “upgrade”, it was an Excluded Item. Secondly, on cl 11.2, a legislative 

requirement “comes into effect” when it becomes operative. The Development Consent 

was operative before the Contract; only legislative requirements arising after the date of 

the Contract from sources other than the Development Consent triggered cl 11.2. 
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Delay and Defects  

The Developer claimed liquidated damages under cl 34.7 at $7,500 per day. The dispute 

concerned whether the date for practical completion was 20 April 2020 (20 months from 

the Construction Certificate issued on 20 August 2018) or 23 May 2020. Project Control 

Group reports, and extension-of-time claims consistently described the “Original 

Contracted Completion Date” as 23 May 2020, including one circulated to, and described 

as “acceptable” by, Ms Rizk of the Developer’s Representative. His Honour inferred the 

Developer’s Representative had agreed, by direction within the wide definition of 

“direction” (including agreement), that the date for practical completion was 23 May 2020. 

With agreed extensions of 102 days, the extended date for practical completion was 19 

September 2020. Practical completion was achieved on 15 September 2020. The 

liquidated damages claim was dismissed. 

On defects, the Builder accepted that the Developer was entitled to $6,513.64. The 

balance of the Developer’s defects claim was effectively not pressed. 

Practical Takeaways 

• The decision is a clean illustration of the principle that retention trust clauses 

impose only a contractual obligation to appropriate and set aside funds; until that 

occurs, no trust is constituted, and no trust-based remedy is available. Where the 

head contractor funds the development through a facility that does not advance 

the retained percentage, no trust will arise even though the documentary record 

speaks of retention being “withheld”. 

• A useful warning for builders relying on knowing assistance claims against 

directors. Where the underlying breach of trust depends on the existence of a trust 

over identifiable funds, the absence of any segregated fund will defeat the claim, 

regardless of how the parties have described the retention in payment schedules 

or insolvency-related affidavits. 

• The construction of AS 4902 cl 36 is significant. Once the principal’s 

representative has directed and priced a variation under cl 36.1 and cl 36.4, it is 

not open to the principal later to contend that no variation occurred by reference 

to the “on account” language in cl 37.2. The architecture of the variation regime is 

final, not provisional. 

• The Excluded Items analysis is a useful template for distinguishing between 

contract-scope work (constructing infrastructure) and out-of-scope work 
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(upgrading infrastructure). Drafters and administrators of design and construct 

contracts should attend carefully to this distinction. 

• The coordinate liability analysis under the Deed is significant, particularly the 

recognition that the surrendered Litigation Liability had to be valued in any 

discharge calculation. The Developer’s failure to lead evidence of that value was 

fatal. 
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The Owners Strata Plan 93543 v Zhang (No 3) [2025] NSWSC 571 
 

Hearing dates:  22 to 25 March 2021, 2, 3, and 10 June 2021; 15 and 27 May 2025;  

Jurisdiction:  Supreme Court of NSW 

Decision date:  4 June 2025 

Before:    Stevenson J 

 

BUILDING AND CONSTRUCTION – Home Building Act 1989 (NSW) – statutory warranty 

– proceedings for breach – whether proceedings were commenced by plaintiff owners 

corporation within the warranty period – whether effect of interim occupation certificate 

was to cause warranty period to commence – whether interim occupation certificate 

authorised “the occupation and use of the whole of the building” – whether the two blocks 

of units should be seen as “separate buildings” that have separate completion dates 

 

ESTOPPEL – promissory estoppel – where parties entered into deed of settlement 

containing a term allowing plaintiff owners corporation to rescind the deed in particular 

circumstances – whether plaintiff owners corporation estopped from rescinding deed – 

alleged representation by conduct inconsistent with express right of rescission – where 

defendant builder already in breach of contract and exposed to rescission before alleged 

representation made – no detrimental reliance established 

 

LAND LAW – strata title – owners corporation – whether owners corporation has standing 

to seek compensation for building defects within strata lots – no standing established 

 

Facts  

The plaintiff (the Owners Corporation) was the owners corporation for a 20-unit 

development in Cabramatta comprising two four-storey residential apartment buildings 

(Block A and Block B) constructed over a basement carpark. The defendant, Mr Zhang, 

was the developer and previously owned the site; the builder was ZH International Pty 

Ltd, now in liquidation, of which Mr Zhang was a director and shareholder. 

Mr Zhang accepted that the Owners Corporation had the benefit of the statutory 

warranties under the Home Building Act 1989 (NSW) (HBA) as he was a “developer” 

under s 3A and the Owners Corporation was his successor in title. An Interim Occupation 

Certificate was issued on 13 May 2016 (excluding Units 1 and 10 and external works), 

and a Final Occupation Certificate for the whole development on 4 July 2016. Proceedings 
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were commenced on 24 May 2018, within two years of the Final Occupation Certificate 

but not the Interim Occupation Certificate. 

The proceedings were heard over six days in 2021, then stood over for settlement. The 

parties executed a Deed of Settlement on 2 May 2023, which the Owners Corporation 

purported to rescind on 22 April 2025. 

Rescission of the Deed  

Clause 2.2 required Mr Zhang to enter a rectification contract within three months; cl 2.2A 

entitled the Owners Corporation to rescind if no contract was entered by 3 August 2023. 

Mr Zhang did not perform by that date. The Owners Corporation did not immediately 

rescind, and protracted correspondence followed, with three Notices to Perform issued in 

September 2024, February 2025 and March 2025. 

Mr Zhang contended that a promissory estoppel arose, precluding rescission. Stevenson 

J rejected this. A promissory estoppel requires a “clear and unequivocal” promise. While 

the Owners Corporation’s conduct after 3 August 2023 was inconsistent with its rescission 

right and evinced a preference for performance, the only representation that could 

inferentially arise was that it would not rescind without reasonable notice. The 42 days’ 

notice given on 6 March 2025 was reasonable, and Mr Zhang said nothing during that 

period. In any event, no estoppel arose because Mr Zhang established no reliance or 

detriment. Mr Zhang gave no evidence at all. He was already in breach and continuously 

exposed to rescission, so there was no change in his rights of the kind that a promissory 

estoppel protects. 

Limitation  

Mr Zhang contended that proceedings relating to non-major defects in Block B were 

commenced outside the two-year warranty period under s 18E HBA. The warranty period 

starts on completion of the work; for a new building in a strata scheme, that is the date of 

an occupation certificate authorising occupation and use of the whole of the building (s 

3C(2)). 

Two separate buildings?  

Where work comprises two or more separate buildings, each has a separate completion 

date (s 3C(3)), a building being “separate” if reasonably capable of being used and 

occupied separately. His Honour held that Blocks A and B were not separate buildings: 

Block B’s units related to Block A’s, and the carpark serving all 20 units was accessible 

by lift only from Block A. The structure was one edifice. 
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The Interim Occupation Certificate.  

As the authoritative version excluded Units 1 and 10 and all external works, it did not 

authorise occupation and use of the whole of the (single) building. The warranty period, 

therefore, did not commence on 13 May 2016. Even if Block B were separate, it was 

complete (not “partially completed”), so an Interim Occupation Certificate could not 

authorise its occupation. Either way, the warranty period commenced on the Final 

Occupation Certificate of 4 July 2016, and proceedings were within time. 

Standing  

The Owners Corporation could not recover for defects outside the common property. 

Section 9(2)(b) SSMA, concerning “administration of the strata scheme”, did not entitle it 

to act on behalf of individual lot owners for individual lot property. Section 255 

(proceedings as agent for structural defects) was not made out: there was no evidence 

that the cracking or balustrade height affected support or shelter, nor that the s 255(2) 

preconditions were engaged. 

Remedy Given Mr Zhang’s failure to perform under the Deed, rectification by him was not 

the “preferred outcome” under s 48MA HBA. The questions of the existence of defects, 

rectification costs and whether defects were in the common property were referred out, 

with Mr Zhang to pay the costs of the reference in any event. 

Practical Takeaways 

• A clear illustration that conduct inconsistent with a contractual rescission right will, 

at most, found a representation that rescission will not occur without reasonable 

notice, not a representation that the right is abandoned. Parties preferring 

performance over rescission do not thereby surrender their rights. 

• The decision reinforces that reliance and detriment in promissory estoppel must 

be proved, not presumed. A party who is already in breach and continuously 

exposed to the relevant remedy will struggle to establish the change in position 

that promissory estoppel protects, and a failure to give any evidence of detriment 

is fatal. 

• The case provides useful guidance on s 3C HBA. Two towers that are physically 

and functionally interdependent (here, sharing a carpark accessible only through 

one block) will be treated as one building, not as separate buildings with separate 

completion dates. 

• The treatment of interim occupation certificates is significant: a certificate 

excluding units and “external works” does not authorise occupation of the whole 
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building and will not start the warranty period. An interim certificate also cannot, 

by definition, authorise occupation of a building that is in fact complete. 

• A reminder of the limits of owners corporation standing. Section 9(2)(b) SSMA 

does not confer a general power to sue for individual lot defects, and reliance on 

s 255 requires evidence going to both the support or shelter condition and the s 

255(2) preconditions. 

.  
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DECC Credit Pty Ltd v Australia Wide Lining Pty Ltd [2025] NSWSC 826 
 

Hearing dates:  22 July 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  25 July 2025 

Before:   Peden J 

 

BUILDING AND CONSTRUCTION – Adjudication – Adjudication certificate – Application 

for maintenance of interlocutory injunction enjoining request for or filing of adjudication 

certificate – Relevant principles – Where no evidence suggesting that first defendant at 

risk of insolvency – Where relevant statutory policy mandates prompt payment of 

subcontractors and suppliers – No issue of principle 

 

Facts 

On 18 July 2025, the plaintiff (DECC Credit Pty Ltd) obtained an ex parte interlocutory 

injunction enjoining the first defendant (Australia Wide Lining Pty Ltd or AWL) from 

requesting and filing an adjudication certificate under ss 24(1)(a) and 25(1) of the Building 

and Construction Industry Security of Payment Act 1999 (NSW) (SOP Act), and from 

enforcing any resulting judgment. As a condition of that relief, DECC paid into Court 

$1,733,741.97, the sum payable under an adjudication determination dated 4 July 2025. 

The proceedings were listed on 22 July 2025 for AWL to be heard on whether the 

injunction should be maintained pending the conclusion of the proceedings. Peden J lifted 

the injunction to the extent of $1,394,161.08, which was ordered to be paid out of Court 

to DECC, leaving AWL able to file an adjudication certificate for that sum. Although the 

parties initially indicated they did not require written reasons, AWL’s lawyers subsequently 

sought them. 

Legal Principles  

DECC contended that, in light of alleged serious defects in the determination, the 

injunction should remain in force on the balance of convenience. The principles were 

recently outlined in A-Civil Aust Pty Ltd v Ceerose Pty Ltd [2023] NSWCA 144: where 

money is paid into Court under s 25(4), the Court has power to stay payment out pending 

judicial review, and power to grant an injunction pending final resolution of s 32 contractual 

proceedings, but in both cases the power must be exercised in accordance with the policy 

of the SOP Act, namely (i) to maintain the flow of money to the subcontractor, and (ii) as 

an interim measure, to place the risk of insolvency on the principal. 
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There is a heavy burden on a party seeking injunctive relief or a stay on the basis that a 

payment may become unrecoverable due to the possible or even likely insolvency of the 

payee: Martinus Rail Pty Ltd v Qube RE Services (No 2) Pty Ltd [2025] NSWCA 49. This 

accords with the SOP Act’s policy that subcontractors and suppliers should be paid 

promptly. The Court’s ability to maintain an injunction remains discretionary, informed by 

the policies underpinning the SOP Act and the likelihood of irreparable prejudice to the 

payer, whether through anticipated insolvency or otherwise. 

Serious Question to be Tried  

DECC identified six alleged errors by the adjudicator. Her Honour considered that at least 

two gave rise to a serious issue to be tried. 

Over-award. AWL accepted there was a serious question to be tried, because while it 

had sought an award of only $1,267,425.16, the adjudicator made an award of 

$1,576,129.06, apparently relying on the payment claim rather than the adjudication 

application (where some items were not pressed). However, her Honour accepted AWL’s 

submission that this alleged error would not necessarily be jurisdictional so as to affect 

the whole adjudication for the purposes of s 32A: Icon Co (NSW) Pty Ltd v Australia 

Avenue Developments Pty Ltd [2018] NSWCA 339. AWL accepted that a stay was 

appropriate in relation to the over-award of $339,580.89. 

Failure to consider evidence. DECC submitted that the adjudicator failed to consider a 

TSS Survey that appeared to be annexed to its statutory declaration, the determination 

stating that the survey did not appear among the annexures. Her Honour considered there 

was a serious issue to be tried as to whether the adjudicator in fact considered the TSS 

Survey and the effect of any failure. 

Other alleged errors. Her Honour considered it inappropriate to determine the exact 

strength of the remaining alleged errors (including contentions about the adjudicator 

importing notions of “reasonableness” and “good faith”, failure to value the claim actively 

and independently under s 22(1)(a), constructive failure to exercise jurisdiction, and 

dealing with a “patently invalid” payment claim) on an interlocutory basis; they were 

matters for trial. 

Balance of Convenience. Applying the “pay now, fight later” policy, AWL should receive 

the adjudicated sum upon filing a certificate, unless DECC could establish a real risk of 

AWL becoming insolvent such that DECC might be deprived of the amount if it succeeded 

in its challenge. DECC bore a heavy burden in that regard. 
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DECC brought forward no cogent evidence of a real risk of insolvency. Its only 

admissible evidence was an ASIC search showing AWL was a proprietary company with 

limited publicly disclosed information. AWL, by contrast, tendered a recent balance sheet 

showing its financial position had improved, with current net assets of $2,638,051.68 

compared with $1,677,703.70 as at 30 June 2024. Her Honour did not accept that AWL’s 

representations during the adjudication process about “ongoing cash flow pressures” rose 

any higher than an indication of financial stress caused by non-payment for completed 

works; such a complaint itself evidences the policy of the SOP Act. 

Hakea Holdings Pty Ltd v Denham Constructions Pty Ltd [2016] NSWSC 1120 was 

distinguished: there, the parties’ expert accountants agreed the respondent was actually 

insolvent, with a substantial deficit of net current assets, which was not the position here. 

The injunction was accordingly maintained only to the extent of the conceded overaward 

of $339,580.89, with the balance of $1,394,161.08 paid to DECC, and DECC ordered to 

pay AWL's costs. 

Practical Takeaways 

• A clear and recent application of principles governing interlocutory injunctions and 

stays in the SOP Act context. The decision confirms that the “pay now, fight later” 

policy continues to constrain the exercise of the discretion even where a serious 

question to be tried as to jurisdictional error is established. 

• The case is a useful illustration that establishing a serious question to be tried is 

not, of itself, sufficient. The balance of convenience is heavily weighted by the 

statutory policy, and a payer seeking to restrain payment must discharge a heavy 

burden of demonstrating a real risk of the payee’s insolvency. 

• The decision provides practical guidance on the evidentiary threshold for the 

insolvency risk argument. A bare ASIC search disclosing limited financial 

information will not suffice, particularly where the payee tenders a balance sheet 

showing an improving financial position. Hakea Holdings (where actual insolvency 

was agreed by both parties’accountants) marks the kind of case where a stay will 

be justified. 

• A significant point: a subcontractor’s own statements during an adjudication about 

cashflow pressures and the financial impact of non-payment will not ordinarily be 

treated as evidence of insolvency risk. Such complaints are the very mischief the 

SOP Act exists to address, and reframing them as evidence against the claimant 

is unlikely to succeed. 
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• The case also illustrates the s 32A distinction between an error affecting only part 

of a determination (such as a conceded over-award, severable and amenable to 

a partial stay) and a jurisdictional error affecting the whole. A respondent who 

concedes a discrete quantification error can expect a stay limited to that amount, 

with the balance to be paid over. 

.  
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Tackelly No 8 Pty Ltd as trustee for Tackelly No 8 Trust v Reward Interiors Pty Ltd 
t/as Reward Group [2025] NSWSC 300 

 

Hearing dates:  20 March 2025 

Jurisdiction:  Supreme Court NSW 

Decision date:  11 April 2025 

Before:    Peden J 

 

BUILDING AND CONSTRUCTION – adjudication – Building and Construction Industry 

(Security of Payment) Act 2021 (WA) – policy of security of payment legislation – 

timeframes – rough and ready – brutally fast – policy best served by restricting judicial 

intervention – East Coast model – jurisdictional differences and similarities 

 

BUILDING AND CONSTRUCTION – adjudication – Building and Construction Industry 

(Security of Payment) Act 2021 (WA) – jurisdictional fact – where statutory language 

objectively worded – subjective opinion of adjudicator – release of performance security 

bonds 

 

BUILDING AND CONSTRUCTION – adjudication – Building and Construction Industry 

(Security of Payment) Act 2021 (WA) – whether service requirement met by providing link 

within email – meaning of “given” – whether strict compliance was a precondition to 

jurisdiction 

 

BUILDING AND CONSTRUCTION – adjudication – Building and Construction Industry 

(Security of Payment) Act 2021 (WA) – proper form of relief – mandamus – whether 

adjudicator must determine review application in accordance with law – where other 

proceedings on foot 

 

Facts 

On 22 December 2023, Tackelly No 8 Pty Ltd and Reward Interiors Pty Ltd entered into 

a building contract for the design and construction of a hotel redevelopment in Perth. 

Reward last worked on site on 31 August 2024 and, on 3 September 2024, purported to 

terminate the contract, treating Tackelly's conduct as repudiatory. The same day, Reward 

made a payment claim of approximately $10.6 million under the Building and Construction 

Industry (Security of Payment) Act 2021 (WA) (SOP Act), seeking a progress payment 

and the release of two performance bonds (bank guarantees) totalling $1,250,000. 
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On 16 October 2024, Reward made an adjudication application. On 25 November 2024, 

the adjudicator determined that Reward was entitled to just over $2.6 million and ordered 

the release of the guarantees. Quantum was not disputed, only the release of the 

guarantees. 

On 2 December 2024, Tackelly made a review application and, consistent with s 40, paid 

$2,702,084.27 into a trust account. At 7.33 pm that day, Tackelly’s solicitor emailed 

Reward attaching another email with a “Mimecast” link to an online repository containing 

the review application. Reward first opened the email and downloaded the file on 4 

December 2024. On 13 January 2025, the review adjudicator accepted that he lacked 

jurisdiction because the review application had not been served within one business day 

of lodgement as required by s 42(3). 

The matter came before Peden J in the Supreme Court of New South Wales (under cross-

vesting legislation). 

Decision 

Issue 1: Jurisdictional Error in the Original Determination: Tackelly contended the 

original adjudicator made a jurisdictional error in ordering release of the guarantees, 

because s 58(1)–(3) had not been satisfied: the performance security did not “relate” to 

the progress payment, and a payment claim could not validly claim release of unrelated 

security. 

Her Honour held that the proper construction of s 58 was that the adjudicator must be 

subjectively satisfied of the requirements, not that the elements must be objectively 

established. Where the question of whether s 58(1) and (3) were satisfied involved factual 

and legal complexity and was evaluative, the subjective construction was appropriate: 

there is a strong presumption against jurisdictional qualifications being contingent on the 

actual existence of a state of facts (Coordinated Construction Co Pty Ltd v Climatech 

(Canberra) Pty Ltd [2005] NSWCA 229). This construction was reinforced by the SOP 

Act’s novel review adjudication process: it would be inconsistent with the legislative 

scheme for a disgruntled party to seek judicial review of the first adjudicator’s 

determination about the release of performance security on the basis of an erroneous 

decision about the scope of a payment claim. If the s 58 elements had to be satisfied 

objectively, many determinations would give rise to public law litigation. As the 

determination was not irrational or illogical, and the only complaint was that it was 

incorrect, there was no jurisdictional error. 
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Issue 2: Service of the Review Application. When was Reward "given" the 
application? Reward had, at the latest, been served for practical and natural justice 

purposes on 4 December 2024, since it would be “remarkable to the point of seeming 

absurdity” for a party to admit receipt yet deny service. 

Did the contract govern (s 113(3)(a))? Clause 7 of the contract used the language of 

deeming service rather than prescribing an exclusive manner, and concerned contractual 

notices rather than SOP Act documents. The contract being silent on how SOP Act 

notices were to be given, s 113(2)(b) governed. In any event, an email instructing the 

recipient to access a Mimecast repository was not an “email in the form of a letter 

attachment” under clause 7. 

Was Reward served by email (s 113(3)(d))? No. Adopting the distinction in Conveyor & 

General Engineering Pty Ltd v Basetec Services Pty Ltd [2014] QSC 30, McCarthy v TKM 

Builders Pty Ltd [2020] QSC 301 and Parkview Constructions Pty Ltd v Total Lifestyle 

Windows Pty Ltd [2017] NSWSC 194, an email containing a link that the recipient must 

use to access the application is not service in writing. The application was not immediately 

accessible without Reward’s additional action. Section 113(3)(e) (electronic database 

systems) required authorisation by regulation, and reg 22 concerned only lock-box service 

on authorised nominating authorities. Service under s 14 of the Electronic Transactions 

Act 2011 (WA) also failed: s 14 concerns the time of receipt, not the means of giving, and 

s 9 required the recipient's consent to electronic communication, which Reward had not 

given. Tackelly, accordingly, failed to give the application by 3 December 2024. 

Was s 42(3) compliance a precondition to jurisdiction? No. After surveying the 

Victorian, NSW and Queensland positions, her Honour held that the WA legislature did 

not intend that any departure from the one-day timeframe would invalidate the review 

application. It would be unlikely that a service one minute late would deprive an 

adjudicator of jurisdiction. Section 42 (entitled “requirements relating to adjudication 

review application”) was directed to matters of form, unlike s 40(1), which prohibits an 

application “unless” payment into trust has occurred. Section 45(1), guaranteeing the 

respondent 10 business days from receipt to respond, meant delay in service did not 

prejudice the respondent. Framing strict compliance with s 42(3) as jurisdictional would 

be antithetical to the “pay now, fight later” policy. The review adjudicator therefore erred 

in finding he lacked jurisdiction, and that was itself a jurisdictional error: Craig v South 

Australia (1995) 184 CLR 163 at 177; Kirk v Industrial Court (NSW) (2010) 239 CLR 531. 

Relief  
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Although mandamus was available, her Honour declined it as a matter of discretion. The 

contract was at an end, and the parties were entitled to litigate their accrued contractual 

rights; a separate question (whether Reward validly terminated, entitling it to release of 

the guarantees) remained to be determined. Requiring the review adjudicator to 

determine the application would not advance the informal, summary and quick resolution 

envisaged by the SOP Act, and would lead to the “prolongation of the adjudication 

process”: Richard Crookes Construction Pty Ltd v CES Projects (Aust) Pty Ltd (No 2) 

[2016] NSWSC 1229. Final determination by a court was the more satisfactory remedy. 

Her Honour also refused the injunction restraining the Resolution Institute from dissipating 

the trust moneys; there was no evidence that it intended or threatened to do so. The trust 

money would remain trust funds until the review application was determined or withdrawn, 

and all money payable to Reward had been paid. 

Practical Takeaways 

• The first detailed judicial consideration of the WA SOP Act, a decision of 

significance well beyond Western Australia, given the close kinship between the 

WA Act and the East Coast model. The construction of s 58 (release of 

performance security) is doctrinally important: the adjudicator’s subjective 

satisfaction enlivens the power, and an incorrect evaluative conclusion will not 

constitute jurisdictional error. 

• The decision is a strong reaffirmation of the principle that, where statutory 

preconditions involve evaluative judgment, there is a strong presumption against 

treating them as contingent on the objective existence of facts. This protects 

adjudication determinations from being unravelled by merits-style challenges 

dressed up as jurisdictional error. 

• The service analysis is highly practical and consistent across jurisdictions: sending 

an email containing a link (Dropbox, Mimecast or similar) to a repository is not a 

service of the contents of that repository. Contractors serving SOP Act documents 

should attach the application and supporting documents directly to the email, or 

otherwise ensure the recipient does not need to take any additional steps to 

access them. 

• The case usefully distinguishes between service for practical and natural justice 

purposes (satisfied once the recipient actually accesses the document) and 

compliance with the statutory mode and timing of giving. The two are conceptually 

distinct, and the former does not cure non-compliance with the latter. 
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• The conclusion that s 42(3)’s one-day service timeframe is not a jurisdictional 

precondition is significant. Late service is addressed through the adjudicator’s 

procedural fairness discretion, not through invalidity, particularly where the 

respondent's response time runs from actual receipt. This aligns the WA position 

with the more recent NSW and Victorian authorities and away from the stricter pre-

amendment Queensland line. 

• The discretionary refusal of mandamus where the underlying contract is at an end 

and parallel final litigation is on foot is a useful reminder that even established 

jurisdictional error will not automatically yield relief; the interim, “rough and ready” 

purpose of the adjudication regime informs the remedial discretion. 

 

  



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 90 

Tackelly No 8 Pty Ltd as trustee for Tackelly No 8 Trust v Reward Interiors Pty Ltd 
t/as Reward Group (No 2) [2025] NSWSC 545 

 

Hearing dates:  28 May 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  29 May 2025 

Before:    Peden J 

 

BUILDING AND CONSTRUCTION – Adjudication – Judicial review – Building and 

Construction Industry (Security of Payment) Act 2021 (WA) – Where plaintiff has 

succeeded in establishing that review adjudicator’s purported determination affected by 

jurisdictional error – Whether order in the nature of certiorari and/or declaration ought be 

made 

 

BUILDING AND CONSTRUCTION – Contract – Bank guarantee – Injunction – Whether 

interim restraint preventing enforcement of original adjudicator’s determination 

concerning release of the bank guarantees until notice given or further order of Court 

ought be made 

 

EQUITY – Equitable remedies – Injunctions – Whether interim restraint preventing release 

of moneys paid into trust under s 40 Building and Construction Industry (Security of 

Payment) Act 2021 (WA) until notice given or further order of Court ought be made 

 

COSTS – Party/Party – Exceptions to general rule that costs follow the event – Whether 

judicial review of review adjudicator’s purported determination a dominant or separable 

issue – Whether costs of late abandonment of positive case advanced in reply ought be 

awarded 

Facts 

This was the consequential orders judgment following Tackelly No 8 Pty Ltd v Reward 

Interiors Pty Ltd [2025] NSWSC 300 (the Judgment), in which Peden J had determined a 

dispute about two adjudications under the Building and Construction Industry (Security of 

Payment) Act 2021 (WA) (SOP Act) concerning a hotel redevelopment in Perth. In the 

Judgment, her Honour had held that the original adjudicator did not commit jurisdictional 

error in ordering the release of two bank guarantees (under s 58), but that the review 

adjudicator did fall into jurisdictional error by erroneously concluding he lacked jurisdiction 
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because the review application was served outside the s 42(3) timeframe. A separate 

question concerning whether the bank guarantees were “due for release in accordance 

with the relevant construction contract” under s 58(4) had been ordered by Stevenson J 

on 24 February 2025 to be heard later. 

After the filing of evidence and submissions, an oral hearing was held regarding the 

appropriate final orders. 

Decision 

Certiorari and Declaration  

Tackelly sought an order in the nature of certiorari quashing the review adjudicator’s 

purported determination. Reward submitted no such order should be made because the 

review adjudicator merely expressed an “opinion as to his jurisdiction” with no “purported 

exercise of power”. 

Her Honour rejected that submission. The review adjudicator had provided a document 

titled “Review Adjudication Determination” dated 13 January 2025, purporting to 

determine that the review application did not comply with s 42(3) and that he had no 

jurisdiction. He was plainly purporting to exercise statutory power, and that purported 

determination had an “apparent legal effect”: Wingfoot Australia Partners Pty Ltd v Kocak 

(2013) 252 CLR 480. Although the purported determination was “lacking in legal force” by 

reason of the jurisdictional error, it remained appropriate to make an order in the nature 

of certiorari to “make the position clearer” and to issue a declaration of invalidity. 

The Separate Question  

A disagreement emerged as to whether the separate question ordered by Stevenson J 

remained on foot. Reward submitted that it no longer needed determination in light of the 

Judgment at [45], where her Honour concluded that for an adjudicator to have jurisdiction 

to release performance security, it was the adjudicator who must be subjectively satisfied 

of the requirements under s 58. Reward sought orders dismissing prayers 13 and 14 of 

the amended summons. 

Her Honour held the separate question still arose. Paragraph [45] had to be read in 

context: paragraphs [46] and [49] indicated the question of construction concerned only 

ss 58(1)–(3), and paragraph [53] expressly recorded that it was unnecessary to determine 

whether the performance bonds ought to have been released pursuant to s 58(4), that 

issue having been separated for a future hearing. Even if the observation in [45] extended 

to s 58(4), an issue would remain as to whether the adjudicator’s opinion that the security 
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was “due for release in accordance with the relevant construction contract” was properly 

formed. Her Honour declined to dismiss prayers 13 and 14. 

Proposed Interim Restraints.  

Tackelly sought two “interim restraints”. The principles governing interlocutory injunctions 

require a sufficient colour of right to the final relief (a serious question to be tried or prima 

facie case), then consideration of the balance of convenience. 

The first restraint, preventing Reward from enforcing the original adjudicator’s 

determination concerning release of the bank guarantees, was in aid of the final relief 

Tackelly sought in respect of the s 58(4) separate question, which constituted a serious 

question to be tried. The balance of convenience favoured the restraint to protect the 

status quo, ensuring Tackelly did not lose the benefit of the guarantees if it succeeded. 

However, the form of order, which purported to record a non-voluntary undertaking by 

Reward, was inappropriate; the order should be expressed in prohibitory terms. 

The second restraint, against the Resolution Institute disbursing the trust moneys, was 

refused. As in the Judgment at [134], the balance of convenience did not favour it where 

there was no evidence the Resolution Institute intended or threatened to dissipate the 

trust moneys; the “prior notice” stipulation did not change the position. 

Tackelly had been unsuccessful in establishing jurisdictional error in the original 

determination and in obtaining an injunction against the Resolution Institute, but 

successful in establishing the review adjudicator’s jurisdictional error. Her Honour held 

the review adjudication issue was “clearly dominant or separable”: it involved judicial 

review of a distinct determination, took up the bulk of hearing time, and required 

construction of ss 42 and 113 (where there was no existing authority), a finding on service, 

determination of whether s 42(3) compliance was a jurisdictional precondition, and 

consideration of relief. 

The judicial review of the review adjudicator’s determination was treated as a separate 

“event”. Reward also relied on Tackelly’s late abandonment of a positive case in reply 

(alleging abuse of process and unconscionable conduct), which called to mind issue-

based apportionment: Carrington v Wallace (No 2) [2022] NSWSC 1306 at [91]. 

Apportionment being a matter of discretion where mathematical precision is illusory 

(Access at [179]), her Honour considered Tackelly entitled to approximately 50% of the 

costs, with Reward entitled to the remaining 50% (including by reason of the abandoned 

claims). The appropriate order was that each party bear its own costs. 
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Practical Takeaways 

• A useful illustration that a decision-maker’s erroneous conclusion that it lacks 

jurisdiction is itself a purported exercise of power amenable to certiorari. The fact 

that the determination is already “lacking in legal force” does not deprive the Court 

of utility in quashing it; an order in the nature of certiorari and a declaration of 

invalidity serve to “make the position clearer”. 

• The case is a reminder that reasons must be read as a whole and in context. An 

observation about a statutory provision will not be read as extending to 

subsections the Court expressly declined to construe. Practitioners should be 

cautious about seizing on a general reference to a section to argue that a 

separated issue has been implicitly resolved. 

• The costs analysis is a useful application of issue-based apportionment principles 

where there is a mixed outcome. A discrete, dominant or separable issue (here, 

the review adjudication judicial review) will be treated as a separate “event”, and 

the costs consequences of a late-abandoned positive case may be folded into the 

apportionment exercise rather than dealt with by a separate order. 

• A practical drafting point: an interlocutory restraint should be expressed in 

prohibitory terms directed at the restrained party, not as a purported record of a 

non-voluntary undertaking. The substance of the protection is the same, but the 

form matters. 
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Bettar Holdings Pty Ltd trading as Hunt Collaborative v RWC Brookvale 
Investment Pty Ltd as trustee for Brookvale Development Trust [2025] NSWCA 

242 
 

Hearing Date(s):  25 August 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision Date:  4 November 2025 

Before:   Bell CJ at [1]; Kirk JA at [2]; McHugh JA at [3] 

 

BUILDING AND CONSTRUCTION – Building and Construction Industry Security of 

Payment Act 1999 (NSW) – Whether there was a “construction contract” within meaning 

of s 4 of the Act – Whether payment claim complied with s 13(2)(a) – Whether payment 

claim validly served – Whether subcontractor liable to pay amount claimed 

  

COSTS – Whether primary judge erred in ordering costs on indemnity basis in relation to 

entire proceedings – Where court in position to re-exercise discretion – Whether 

unreasonable not to accept Calderbank offer 

 

Facts  

The respondent (RWC), a special-purpose vehicle, engaged Hannas Contracting 

Services Pty Ltd (Hannas) to manage the development of land at Brookvale. Hannas 

conducted a tender process for construction management services, to which the appellant 

(Hunt, a builder) submitted. Hunt and Hannas negotiated. On 27 October 2023, Mr Webb 

of Hannas sent Hunt a 2:47pm email stating that “Hannas agree to the commercial 

conditions noted in your attached letter of offer”, that it was “Hannas intention, once a 

draft CM contract is agreed between both parties, to execute a contract”, and that “the 

above should provide enough assurance for you to discuss the project with your team and 

push forward”. 

Hunt undertook work at Hannas’ instruction. The relationship broke down and Hunt 

ceased work. On 21 December 2023, Hunt purported to serve a payment claim on RWC 

under s 13(1) of the Building and Construction Industry Security of Payment Act 1999 

(NSW) (the Act). RWC did not provide a payment schedule, and Hunt sued for a statutory 

debt under s 14(4). The primary judge dismissed the claim and ordered indemnity costs 

for the entire proceedings. 
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The principal issue was whether there was a “construction contract” within s 4 of the Act 

(“a contract or other arrangement under which one party undertakes to carry out 

construction work, or to supply related goods and services, for another party”). Hunt 

advanced four bases: a common law contract (ground 1), conventional estoppel (ground 

2), promissory estoppel (ground 3), or an “other arrangement” (ground 4). Further grounds 

concerned the payment claim’s validity, service, liability and costs. 

Decision 

Agency: McHugh JA (Bell CJ agreeing; Kirk JA not deciding) held that Hunt did not 

establish that Hannas had actual authority to enter the alleged contract on RWC’s behalf. 

Hunt bore the onus, and there was no clear pleading of agency. The appointment of a 

“development manager” did not, without more, carry authority to enter a major contract 

with a third party, particularly given the scale and significance of the alleged contract. Mr 

Hanna’s evidence that the RWC board relied on his advice suggested he understood the 

decision to enter the contract was the board’s, not his. No adverse inference could readily 

be drawn against RWC for failing to lead evidence on an issue not clearly raised below. 

Given the finely balanced nature of the question, the Court considered grounds 1 to 4 on 

the assumption (favourable to Hunt) that Hannas had RWC’s authority. 

Ground 1: Contract. The Court rejected the contention that the parties entered an “early 

works contract” by 27 October 2023. Hunt needed to put the case outside the third class 

in Masters v Cameron (1954) 91 CLR 353 (no concluded bargain until execution of a 

formal contract) and within the fourth class recognised in Baulkham Hills Private Hospital 

Pty Ltd v GR Securities (1986) 40 NSWLR 62 (immediate binding effect while expecting 

a substituted formal contract). The central question was whether, viewed objectively, the 

parties manifested an intention to be immediately bound: Ermogenous v Greek Orthodox 

Community of SA Inc (2002) 209 CLR 95. 

The communications up to and including 27 October 2023 consistently insisted on 

formality. Mr Bettar’s own 27 October letter referred to keeping things “formal”. Mr Webb’s 

critical 2:47pm email was carefully worded: it expressed a present intention to send a 

letter of intent and to execute a contract “once a draft CM contract is agreed between both 

parties”. It acknowledged that certain commercial conditions were acceptable but did not 

manifest an intention to be immediately bound. The reference to “enough assurance” had 

the opposite effect of a contractual commitment; an immediately binding agreement would 

have given complete assurance. There was also a lack of consensus as to terms (rates, 
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termination, invoicing, liquidated damages). The subsequent conduct, including the 

absence of any assertion of a binding contract and the parties remaining “worlds apart” 

on the Management Fee, was inconsistent with any contract. The 11 December 2023 

conversation, in which Mr Hanna proposed Hunt submit a claim for reasonable costs, 

confirmed neither party proceeded on the footing of a binding agreement. 

Grounds 2 and 3: Estoppel. The conventional estoppel failed because the premise that 

the parties conducted themselves on the common assumption that a contract had been 

entered into was rejected, substantially for the reasons given on ground 1. The promissory 

estoppel failed because there was no clear and unequivocal representation that RWC 

would accept Hunt’s terms; the 2:47pm email did no more than express a present 

intention. Any reliance could not have been reasonable, and Hunt had an available 

restitutionary claim it chose not to bring. 

Ground 4: “Other Arrangement”. The “other arrangement” argument was outside the 

pleading, which put the case in three ways, all dependent on a common law contract or 

estoppel preventing its denial. Where a party relies on the extended s 4 definition, it must 

plead the material facts constituting the non-contractual arrangement, including the basis 

on which it “undertook” to carry out work. The Court declined to resolve the conflict 

between Lendlease Engineering Pty Ltd v Timecon Pty Ltd [2019] NSWSC 685 

(arrangement must give rise to legally binding obligation) and Crown Green Square Pty 

Ltd v Transport for NSW [2021] NSWSC 1557 (concluded state of affairs with reciprocity, 

not necessarily legally binding), because on either test there was no “other arrangement” 

on the pleadings. Hunt’s case being that any arrangement existed by 27 October, there 

were no facts founding a quantum meruit before that date. 

Grounds 5–8 As grounds 1 to 4 failed, these grounds were unnecessary to decide. The 

Court observed there was much to be said for the view that the progress claim sufficiently 

identified the related services under s 13(2)(a), but that RWC was not served because 

the claim was sent to Hannas and agency was not established. 

Ground 9: Costs. The Court allowed the appeal on costs. The primary judge’s order of 

indemnity costs for the entire proceedings involved House v The King error: her Honour 

misdirected herself in treating the rejection of the claim as necessarily meaning it was 

“doomed to fail” in the relevant sense, or gave inadequate reasons. That the claim failed 

was the start of the analysis, not the end. Re-exercising the discretion, the Court found 

the claim was not so obviously lacking in merit that it should not have been brought; the 
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s 13(2)(a), service and “construction contract” issues were all fairly arguable. However, it 

was unreasonable for Hunt not to have accepted RWC’s Calderbank offer of $33,000 

made on 25 July 2024, which addressed the defects in detail and involved a real 

compromise. Costs were ordered on the ordinary basis until 24 July 2024 and on the 

indemnity basis thereafter. 

Practical Takeaways 

• A clear application of the Masters v Cameron / Baulkham Hills cases. The decision 

is a salutary reminder that an intention to be immediately bound must be 

objectively manifested; language of “intention” to execute a contract once a draft 

is agreed, and insistence on keeping matters “formal”, will ordinarily place a case 

in the third class, with no binding effect short of execution. 

• The treatment of “enough assurance” is instructive. Words offering reassurance 

so that a contractor can “push forward” tend to indicate the absence of a binding 

commitment, not its presence; a binding agreement would give complete 

assurance. 

• Agency cannot be assumed from the appointment of a “development manager”. A 

party relying on agency bears the onus and should plead the material facts; the 

more significant the alleged contract, the stronger the evidence required to infer 

that the principal conferred actual authority. 

• A party relying on the extended s 4 “other arrangement” limb must plead it 

distinctly, including the material facts constituting the non-contractual arrangement 

and the basis on which it undertook to perform work. It cannot be advanced as an 

afterthought when the pleading is built entirely on contract.  
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Woonona-Bulli RSL Memorial Club Ltd v Warrane-Design Construct Fit-Out Pty 
Ltd [2025] NSWSC 271 

 

Hearing dates:  6 March 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  27 March 2025 

Before:    Rees J 

 

BUILDING AND CONSTRUCTION – RSL club engages builder under ‘cost plus’ contract 

to replace bowling green with carpark – subcontractor encounters asbestos on day 1 – 

subcontractor obtains adjudication determination against builder for delay costs – builder 

includes adjudicated amount for subcontractor’s delay costs in payment claim under head 

contract – adjudicator allows delay costs – Building and Construction Industry Security of 

Payments Act 1999 – jurisdictional error – procedural fairness – principles at [41]-[48] – 

adjudicator rejected RSL club submission by reference to ss 22(4), to which neither party 

referred – adjudicator said to have misconstrued the provision. 

Facts  

The plaintiff (Woonona-Bulli RSL Memorial Club Ltd, the Club) sought to quash part of an 

adjudication determination under the Building and Construction Industry Security of 

Payment Act 1999 (NSW) (the Act). The Club had a “cost-plus” head contract with the 

builder (Warrane-Design Construct Fit-Out Pty Ltd) for the upgrade of the Club’s carpark, 

replacing a bowling green with car parks and an ANZAC memorial. Because the Club 

pressed the builder to start before site investigations were complete, the contract was on 

a cos-plus basis so the Club bore the risk of unanticipated underground conditions. 

The builder subcontracted civil works to All Civil Solutions Group Pty Ltd. On the day 

works commenced, asbestos was found. The subcontractor obtained an adjudication 

determination against the builder (the subcontractor determination, by adjudicator 

Beresford) for delay costs, with Variation 31 valued at $936,619.81. The builder then 

included that amount as “Variation 40 – Delay Costs – ACSG” in its Progress Claim 13 to 

the Club. Adjudicator Sive allowed Variation 40 in full. 

The Club contended the adjudicator fell into jurisdictional error by treating the 

subcontractor determination as determining the value of the works, failing to value the 

delay costs by reference to the head contract under ss 10 and 22(2), and instead 
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misapplying s 22(4) and taking an irrelevant consideration into account. It also argued 

(orally) that it was denied procedural fairness because the adjudicator relied on s 22(4), 

to which neither party had referred. 

Decision 

Rees J adopted Payne JA’s approach in Ceerose v A-Civil (2023) 112 NSWLR 225. An 

adjudicator must consider the mandatory matters in s 22(2); failure to do so is a 

jurisdictional error rendering the determination void. However, weight is generally for the 

adjudicator, and an adjudicator may consider provisions of the Act not raised by the 

parties where relevant to construing the Act or contract. Failure to consider a matter must 

be material to constitute jurisdictional error. On procedural fairness, a substantial 

departure leading to substantial practical injustice is required (Demex Pty Ltd v McNab 

Building Services Pty Ltd (2023) 113 NSWLR 282). Critically, the Court has no jurisdiction 

to quash for non-jurisdictional error of law on the face of the record; a determination does 

not cease to comply with s 22(2) merely because it proceeds from an error of construction 

(Probuild Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd; Cockram Construction 

Ltd v Fulton Hogan Construction Pty Ltd (2018) 97 NSWLR 773 at [41]). 

Rees J rejected the contention that the adjudicator failed to determine the application by 

reference to the head contract. The adjudicator examined the contract’s formation, its 

cost-plus nature, and considered its provisions at length, finding cl 10 (and especially cl 

10(d), nullifying the late-notification complaint) the most important provision. The asbestos 

was a latent condition, the risk of which the Club bore. 

The adjudicator’s detour through s 22(4) was prompted by the Club’s own submission that 

the builder could not rely on the subcontractor determination given s 22(2)(b). In 

addressing that submission, the adjudicator was entitled to consider provisions of the Act 

to which the Club had not referred (s 22(2)(a)). Importantly, the adjudicator did not treat 

himself as bound by the subcontractor determination; he regarded it as evidence 

(“relevant documentation”) he could take into account alongside the parties’ submissions, 

and was satisfied on the evidence (consistent with Beresford’s findings) that the builder’s 

facts were established. 

On procedural fairness, given that the s 22(4) analysis arose in the course of dealing with 

the Club’s own s 22(2)(b) submission, there was no denial of procedural fairness. The 

adjudicator’s failure to seek further submissions on s 22(4) did not lead to substantial 

practical injustice. 
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On the central question, even if the adjudicator misconstrued or misapplied s 22(4) (and 

her Honour was not saying he did, his construction being available), that was a non-

jurisdictional error of law which the Court had no jurisdiction to quash. The adjudicator 

had considered only the matters prescribed by s 22(2), so his determination was a valid 

exercise of jurisdiction. Any error mattered little in any event, as the adjudicator ultimately 

decided the point by accepting the builder’s principal argument (that the delay costs fell 

within the cost plus definition of “Cost of the works”), rather than through his s 22(4) 

analysis. The application was dismissed. 

Practical Takeaways 

• A clear reaffirmation that the line between jurisdictional and non-jurisdictional error 

is decisive in SOP Act judicial review. An adjudicator who carries out the active 

intellectual engagement required by s 22(2) does not commit jurisdictional error 

merely by misconstruing a provision of the Act or the contract; such errors are not 

reviewable. 

• The decision usefully confirms that an adjudicator may consider provisions of the 

Act not raised by either party, particularly when answering a submission that one 

party has made. Doing so does not, without more, deny procedural fairness, 

especially where the analysis is prompted by the complaining party's own 

argument. 

• The case illustrates the orthodox treatment of a “downstream” adjudication 

determination in an “upstream” claim. The earlier determination is not binding on 

the head contract principal, but it may be relied on as evidence (“relevant 

documentation”) of the cost of works, particularly under a cost plus contract where 

subcontractor costs flow through by definition. 

• A reminder that procedural fairness in the SOP Act context is heavily attenuated: 

tight timeframes, interim determinations and non-lawyer adjudicators mean only a 

significant departure causing substantial practical injustice will found relief. 

• The judgment is also a practical illustration of the interaction between the Act and 

the Contractors Debts Act 1997 (NSW); the staying of judgment to the extent of 

amounts already paid to the subcontractor (per the earlier Warrane Design 

decision) achieves a harmonious operation of the two regimes and avoids double 

recovery. 
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Warrane Design Construct Fit-Out Pty Ltd v Woonona Bulli RSL Memorial Club 
Ltd [2025] NSWSC 123 

 

Hearing dates:  27 February 2025 

Jusridiction:  Supreme Court of NSW 

Decision date:  27 February 2025 

Before:    Stevenson J 

 

BUILDING AND CONSTRUCTION – where sub-contractor served on principal debt 

certificates under the Contractors Debts Act 1997 (NSW) – where effect of service was to 

assign to the sub-contractor the obligation of the principal to pay money owed under a 

contract with contractor – where contractor obtained judgment against principal and 

garnishee order following successful adjudication determination under the Building and 

Construction Industry Security of Payments Act 1999 (NSW) – whether judgment should 

be stayed in view of statutory assignment of debts 

 

CIVIL PROCEDURE – whether judgment obtained following successful adjudication 

determination under the Building and Construction Industry Security of Payments Act 

1999 (NSW) should be stayed in view of statutory assignment of debts under the 

Contractors Debts Act 1997 (NSW) 

 

Facts 

On 7 December 2023, the defendant (Woonona Bulli RSL Memorial Club Ltd, the Club) 

entered a contract with the plaintiff (Warrane Design Construct Fit-Out Pty Ltd, the 

Builder) for carpark upgrade works at the Club’s premises in Woonona. Four days later, 

the Builder entered a subcontract with All Civil Solutions Group Pty Ltd (the 

Subcontractor) for, in effect, all of the works. 

On 16 August 2024, 13 December 2024 and 13 February 2025, the Subcontractor served 

on the Club debt certificates issued by the District Court under s 7 of the Contractors 

Debts Act 1997 (NSW) (the CDA). The effect of service was to assign to the Subcontractor 

the obligation of the Club to pay money owed to the Builder under the contract, up to the 

amount in the certificates: ss 8(1)–(2) CDA. In response, the Club made payments to the 

Subcontractor on 12 September 2024, 20 December 2024 and 31 January 2025, totalling 

amounts it would otherwise have paid the Builder. After accounting for the certificates and 
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payments, the running balance owing under the contract to the Subcontractor (rather than 

the Builder) was $1,200,670.24. 

Meanwhile, on 25 January 2025, the Builder obtained an adjudication determination under 

s 22 of the Building and Construction Industry Security of Payment Act 1999 (NSW) 

(SOPA) against the Club for $2,094,018.14. The effect of service of the debt certificates 

was not agitated before the adjudicator. On 3 February 2025, an adjudication certificate 

was filed and judgment entered in favour of the Builder for $2,141,780.73. On 13 February 

2025, the Builder applied for a garnishee order against the Commonwealth Bank of 

Australia (CBA), and on 20 February 2025 the Court attached the credit balance in the 

Club's CBA account and issued a garnishee order. 

Also on 20 February 2025, the Club commenced separate proceedings seeking to quash 

the determination to the extent of $1,030,281.79. The Club then sought an order staying 

the judgment and setting aside the attachment and garnishee order. 

Decision  

Stevenson J held that the application concerned the interplay between the SOPA and the 

CDA, two statutes which share a field of operation and were intended by Parliament to 

operate side by side. 

The effect of the service of the debt certificates and the Club’s subsequent payments to 

the Subcontractor was that the judgment, although obtained regularly under the SOPA 

procedures, overstated the amount due by the Club to the Builder under the contract by 

$1,200,670.24. That amount was, in the events that had happened, due by the Club to 

the Subcontractor, not the Builder. 

In those circumstances, as a matter of discretion, the judgment had to be stayed to that 

extent and the attachment and garnishee order set aside. To hold otherwise would be to 

ignore the operation of the CDA. The SOPA and the CDA should, if possible, be construed 

to achieve their harmonious interaction, and the Court’s processes should also be used 

to achieve that result: Commissioner of Police (NSW) v Cottle (2022) 276 CLR 62 at [23]; 

Commissioner of Police (NSW) v Eaton (2013) 252 CLR 1 at [78]. 

The balance of $941,110.49 remained owing by the Club to the Builder. The Builder 

contended it should be paid that sum. However, as the parties had agreed that the 

quashing proceedings would be fixed for final hearing on 6 March 2025, the appropriate 

course was to order the Club to pay $941,110.49 into Court pending the final 

determination of those proceedings. The $1,200,670.24 remained owing to the 

Subcontractor, which would take such action as it considered to be in its interests. 
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His Honour stayed the judgment to the extent of $1,200,670.24, set aside the attachment 

and garnishee order, ordered the Club to pay $941,110.49 into Court, and consolidated 

the proceedings with the quashing proceedings. 

Practical Takeaways 

• A useful illustration of the interaction between the SOPA and the CDA. Where a 

subcontractor has served debt certificates on a principal under the CDA, the 

statutory assignment effected by ss 8(1)–(2) reduces, pro tanto, the debt owed by 

the principal to the head contractor. A SOPA judgment subsequently obtained by 

the head contractor will, to that extent, overstate the true position. 

• The decision confirms that the Court will use its discretionary powers (here, to stay 

a judgment and set aside attachment and garnishee orders) to achieve a 

harmonious interaction between the two statutes and to prevent a head contractor 

recovering twice over, or recovering money that has been statutorily redirected to 

a subcontractor. 

• A practical point for head contractors: a SOPA adjudication determination and the 

resulting judgment do not extinguish or override the effect of CDA debt certificates 

served on the principal, even if the effect of those certificates was not raised before 

the adjudicator. The “pay now, fight later” regime does not displace the statutory 

assignment under the CDA. 

• For principals caught between competing claims from a head contractor and a 

subcontractor, the decision shows the value of seeking a stay and payment into 

Court, isolating the genuinely disputed balance pending final determination while 

protecting against enforcement of an overstated judgment. 

• A reminder that the timing and sequence of debt certificates and payments must 

be carefully tracked. The running-balance table in the judgment is a useful model 

for reconciling the competing entitlements where multiple certificates and part-

payments are involved. 
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Atlanta Building Pty Ltd v Abela (No 3) [2025] NSWSC 730 
 

Hearing dates: 30 June – 1 July 2025; further submission 2 July 2025 

Date of orders: 09 July 2025 

Decision date: 09 July 2025 

Before:  Peden J 

 

CONTRACTS – Breach of contract – Remedies – Damages – Expectation damages – 

Quantification of expectation loss – Whether evidence adduced by plaintiff sufficient to 

establish extent of expectation loss occasioned by repudiation – Whether plaintiff 

expected to adduce further evidence to establish expectation loss – Plaintiff’s evidence 

insufficient – No damages awarded on head as claimed 

 

CONTRACTS – Breach of contract – Remedies – Damages – Limits on recovery – 

Remoteness – Where plaintiff claims loss in form of wages paid to carpenters retained on 

construction of defendants’ residence – Where plaintiff’s employment of carpenters not 

brought to defendants’ attention prior to retention – Whether loss natural result of 

defendants’ repudiation of contract – Whether second defendant assumed responsibility 

for loss – Loss too remote – No damages awarded on head as claimed 

 

CONTRACTS – Recovery on quantum meruit – Nature of claim in quantum meruit – Free 

acceptance – Where plaintiff effected further construction works at defendants’ request – 

Whether plaintiff entitled to restitution for construction work outlaid – Contract in favour of 

plaintiff inferred from defendants’ request for further construction works 

 

Facts 

Facts In 2019, David Abela and Rebecca Amos, then married, jointly purchased land at 

Bangalow to build a residence, relying on bank finance. In November 2019, they 

contracted with Atlanta Building Pty Ltd for the construction of a substantial dwelling and 

pool for $2,699,258.10. The architects’ retainer was terminated by April 2020, and the 

parties dealt directly with each other. Shortly after works commenced, the couple decided 

to divorce. On 20 August 2021, Atlanta terminated the contract, alleging breach by Mr 

Abela and Ms Amos. 

Atlanta sued for unpaid works and post-termination losses. Mr Abela became bankrupt 

and an indemnity he gave Ms Amos in family law proceedings was worthless, so only the 
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claim against Ms Amos fell for determination. Ms Amos abandoned her primary defences 

during the hearing but maintained that Atlanta’s heads of damage were not recoverable 

on a proper construction of the contract, not causally connected, too remote, or 

unsupported by evidence, and relied on a set-off. 

Decision 

Peden J expressed concern about why the simple, small-quantum dispute remained in 

the Supreme Court rather than being transferred, and about the disproportionality of costs 

(multiple counsel, a 1500-page court book largely unused, and Atlanta’s claimed costs 

exceeding $400,000). 

Loss of Profits Atlanta claimed $171,106.66 as lost profits, calculated as 15% of the 

uncompleted unpaid works (the 15% drawn from quantity surveyor Mr Madden’s 

uncontested opinion and the contractual variation margin). Damages for breach aim to 

place the innocent party in the position it would have occupied had the contract been 

performed (Robinson v Harman (1848) 1 Ex 850; Commonwealth v Amann Aviation Pty 

Ltd (1991) 174 CLR 64). However, damages must be proved with a degree of precision 

reflecting the proof reasonably available (Placer (Granny Smith) Pty Ltd v Thiess 

Contractors Pty Ltd (2003) 77 ALJR 768 at [38]), and where loss can be proved with 

relative precision, the plaintiff must adduce that evidence or recover only nominal 

damages. 

Her Honour held Atlanta failed to discharge its onus. Neither Mr Paton nor Mr Madden 

had explained the actual cost to Atlanta of completing the works, nor had they addressed 

the impact of 2021 market price increases (potentially up to 15%) caused by COVID-19 

supply issues. Although Atlanta argued increases in prime and provisional costs would 

have been passed on to Ms Amos, it would have been simple to prove the actual likely 

cost of completion. The Court would not speculate, and no compensable loss of profits 

was established. 

Delay Costs Ms Amos accepted liability for the invoiced delay costs (wasted site costs 

such as a shed and toilet during two stoppages) of $6,233.66 and $11,202.81. Although 

Atlanta had not strictly complied with the contractual claim framework in Part H for the first 

stoppage invoice (no invoice within 20 working days), Ms Amos did not agitate that point 

and appeared to waive it. 

Ms Amos disputed the un-invoiced delay costs of $61,797.84 and $108,671.71, 

comprising alleged wasted wages of four full-time carpenters. Her Honour accepted these 

were too remote (Hadley v Baxendale (1854) 9 Ex 341 at 354–5). At formation, Ms Amos 

had no information about how Atlanta engaged tradespersons; she was provided only a 
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list of trades with hourly rates, nothing indicating Atlanta employed full-time carpenters or 

that suspension would cause significant wasted labour costs. In any event, Atlanta had 

not proved the costs were in fact wasted, as Mr Paton did not adequately explain why the 

carpenters could not be redeployed. Ms Amos was not liable for the carpenters' wages. 

Quantum Meruit Atlanta claimed $37,811.31 for roofing works carried out beyond the 

contract payment stage 7. The works were carried out at Mr Abela’s request (with Ms 

Amos’s knowledge and consent, and consistently with Family Court consent orders) to 

weatherproof the building and slow decay. Her Honour declined to analyse the claim 

through the contested “free acceptance” unjust factor. Rather, applying Mason and 

Carter’s Restitution Law in Australia at [1034], where work is fully executed at the 

defendant’s request a contract will generally be inferred. A contract outside the building 

contract to do the roofing work for a reasonable price was inferred; Ms Amos was liable 

for the amount, which she did not contest. 

Demobilisation Costs: Although there was no express contractual term, Ms Amos did 

not contest Atlanta’s entitlement to, or the quantum of, site-clearing costs. Her Honour 

held Atlanta was entitled to $18,004.27, either under the contract or as contractual 

damages caused by Ms Amos’s repudiation. 

The “Deposit” Dispute: Atlanta sought, very late and only in closing reply submissions, 

to claim an additional sum (variously put at $134,962.91, $135,034.90 or $123,325.18) 

for an unpaid deposit or “retention money”. Leave to amend after the hearing was refused: 

the proceedings had been on foot since 2023 with the same legal team, no explanation 

for the delay was given on affidavit, allowing the amendment would be contrary to s 56(1) 

of the Civil Procedure Act 2005 (NSW) (CPA), and the proposed pleading was internally 

inconsistent. 

Her Honour rejected the submission that any amount was payable as “retention money”. 

Atlanta was only ever entitled to the 10% deposit, not an additional 5% retention. No 

retention money had been held, and the parties had agreed Ms Amos and Mr Abela need 

not pay the final 5% of the deposit if no retention was held and all invoices were paid. No 

retention money was payable. 

However, on termination, Atlanta was entitled to be placed in the position it expected had 

the contract been performed, including any unpaid deposit. Based on the admitted 

pleaded paragraph 7.2 (invoiced amounts less amounts paid), Atlanta was entitled to 

$123,325.18. 

Set-Off: Ms Amos’s set-off claim (the abandoned liquidated damages claim and a claim 

that the deposit should have been repaid) was rejected. She brought no competing or 
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offsetting claim for the offsetting “mechanism” to operate on, and the deposit had properly 

been applied towards building work under cl N16.2(a). 

Costs: Her Honour invoked the Court’s inherent and statutory jurisdiction to supervise 

legal costs (Hartnett v Bell (2023) 112 NSWLR 463; CPA ss 56, 60, 99). Given the manner 

in which the proceedings were advanced, each solicitor on the record was ordered to 

provide an affidavit explaining that they had told their clients of the judgment and the 

Court’s costs jurisdiction, the sums invoiced and to be invoiced, and reasons why the 

Court’s inherent jurisdiction or Practice Note SC Gen 5 should not be invoked. 

Practical Takeaways 

• A reminder that loss of profit claims in building disputes must be proved, not 

asserted by reference to an industry-standard percentage margin. Where the 

actual cost of completion and the impact of market price movement can be proved 

with relative precision, a plaintiff who fails to do so will recover nothing under that 

head; the Court will not pluck a figure from the air. 

• The remoteness analysis of the carpenters’ wages is instructive. Wasted internal 

labour costs are unlikely to be recoverable where, at formation, the owner had no 

knowledge of how the builder engaged its tradespeople. Builders relying on 

standing labour costs should ensure the owner is on notice of that arrangement, 

and must also prove the costs were genuinely wasted (not merely redeployed). 

• The quantum meruit analysis usefully sidesteps the contested “free acceptance” 

unjust factor by applying the orthodox proposition that work fully executed at the 

defendant’s request will generally support an inferred contract for a reasonable 

price. This remains the surest footing for a claim of this kind. 

• A party that has had the same legal team for years and multiple opportunities to 

settle its case will struggle to amend in closing reply, particularly where no affidavit 

explains the delay and the proposed pleading is internally inconsistent.  

• A handwritten “N/A” against a contractual interest rate may reflect a deliberate 

election not to activate the interest clause, and the Court will give effect to that 

choice rather than defaulting to the stated fallback rate. 

• The decision is a signal that disproportionate conduct of small, simple disputes 

(voluminous unused court books, failure to transfer to an appropriate jurisdiction) 

may attract the Court’s inherent and statutory jurisdiction over practitioners’costs, 

including potential personal costs consequences for legal representatives. 
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Builcom Constructions Pty Ltd v VSD Investments Pty Ltd as trustee for the VSD 
Investments Trust [2025] NSWCA 93 

 

Hearing dates:  5 May 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  5 May 2025 

Before:    Adamson JA 

 

BUILDING AND CONSTRUCTION – adjudication – judicial review – money paid into 

Court when adjudication sought to be challenged by principal – principal’s challenge 

dismissed by primary judge and not the subject of appeal – whether adjudicator’s 

determination not to address parts of builder’s claim affected by jurisdictional error on the 

basis that he erroneously found that some submissions were not “duly made” or failed to 

consider submissions – issue on appeal whether Court has power to constrain any 

remitted adjudication to parts affected by jurisdictional error – stay pending appeal refused 

as builder has determination in its favour and principal does not challenge that part of the 

determination referable to amount paid into court – risk allocation favoured by Building 

and Construction Industry Security of Payment Act 1999 (NSW) 

 

Facts  

By notice of motion filed on 1 May 2025, VSD Investments Pty Ltd (VSD) sought a stay 

of orders made by the primary judge (Peden J) on 2 May 2025 requiring funds held in 

Court to be paid out “immediately” to Builtcom Constructions Pty Ltd (Builtcom).  

VSD, as principal, had entered into a building contract with Builtcom, as builder, for 

construction work in Burwood. On 22 November 2024, Builtcom served a payment claim 

under the Building and Construction Industry Security of Payment Act 1999 (NSW) (the 

Act) for approximately $30.6 million for work alleged to have been carried out between 1 

October and 22 November 2024. VSD served a payment schedule, and Builtcom lodged 

an adjudication application. The adjudicator made a determination dated 3 February 2025 

awarding Builtcom approximately $8.5 million including GST. 

The adjudicator declined to address 12 of the claimed items, valuing them at nil, on the 

basis that Builtcom had provided additional material in its adjudication application beyond 

that included in its payment claim. In respect of those items, there had been no 

adjudication on the merits as such. 
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Builtcom commenced proceedings challenging the adjudicator’s refusal to consider those 

claims, seeking orders under s 32A of the Act setting aside those parts of the 

determination and an order in the nature of mandamus or remitter. VSD commenced 

separate proceedings challenging the determination of the $8.5 million in Builtcom’s 

favour. VSD was ordered to pay the determination amount (approximately $8.7 million) 

into Court. The two proceedings were heard together; on 11 April 2025, the primary judge 

dismissed both summonses. On 2 May 2025, her Honour ordered the funds in Court paid 

out to Builtcom, staying that order briefly. VSD appealed; the appeal was set down for 

hearing on 23 May 2025. 

Decision 

The Stay Application: Section 32A of the Act empowers the Supreme Court, on finding 

jurisdictional error, to set aside the whole or any part of a determination, and to identify 

the part affected by jurisdictional error and set aside that part only while confirming the 

unaffected part. 

VSD, submitted the balance of convenience favoured continuing the stay, particularly 

given the early hearing date. If the Court set aside the determination on appeal, it would 

be open to VSD to reiterate its challenge to the items the adjudicator had allowed in 

Builtcom’s favour (or rejected to VSD’s detriment), because there could only ever be a 

single determination in respect of a payment claim. It argued as “heretical” the notion that 

the Court could sever the valid part of a determination and order mandamus only in 

respect of the invalid part, submitting s 32A did not authorise such an order.  

Builtcom, relied on s 32A’s express power to set aside “the whole or any part” of a 

determination, contending there was no realistic prospect that Builtcom’s entitlement to 

the $8.5 million would be reduced whether the appeal succeeded or failed. 

The Court noted that the ambit of s 32A was relevant to both the appeal and the stay, 

since it bore on whether the $8.5 million already awarded could be reduced as a result of 

the appeal. 

The principles in A-Civil Aust Pty Ltd v Ceerose Pty Ltd [2023] NSWCA 144 were apt to 

be considered: where money is paid into Court under s 25(4), the power to stay payment 

out must be exercised in accordance with the policy of the Act, namely (i) to maintain the 

flow of money to the subcontractor, and (ii) as an interim measure, to place the risk of 

insolvency on the principal. With a judicial review challenge, the risk of the principal’s 

insolvency is met by the payment into Court, and the interruption to the money flow is 

likely to be brief. This submission was rejected. 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 110 

Builtcom’s challenge did not affect the $8.5 million adjudication amount, and VSD had not 

appealed or cross-appealed the dismissal of its own challenge to that amount. If VSD 

were correct that the amount could nonetheless be revisited on remitter, it was consistent 

with the risk allocation in the Act that VSD bear the risk that restitution of any monies paid 

out would be difficult or impossible. 

Builtcom had been waiting to be paid for work done in October and November 2024 and 

ought not be required to wait any longer, having regard to the risk allocation in the Act 

favouring the contractor being paid the adjudicated amount where there was no extant 

challenge to that amount. The stay was refused. 

Practical Takeaways 

• A clear application of the A-Civil v Ceerose principles to a stay sought pending an 

appeal (rather than at first instance). The “pay now, fight later” policy and the 

statutory allocation of insolvency risk to the principal continue to govern, and an 

early appeal hearing date does not, of itself, justify continuing a stay. 

• The decision turns significantly on the absence of any challenge to the $8.5 million 

adjudication amount. Where the contractor’s appeal concerns only items valued 

at nil (and would, if successful, lead to remitter rather than a reduction), and the 

principal has not appealed the dismissal of its own challenge, the contractor’s 

entitlement to the determined amount is effectively unassailable, and it should not 

be kept out of its money. 

• The case flags, without deciding, an important question of construction of s 32A: 

whether the Court can sever and set aside only the part of a determination affected 

by jurisdictional error (ordering mandamus or remitter as to that part) while 

confirming the balance, or whether jurisdictional error infects the whole 

determination. VSD’s “single determination” argument and its characterisation of 

severance as heretical were left for the appeal. 

• A practical point on risk allocation: if a principal contends that a remitter could 

allow previously unchallenged items to be revisited, that very contention reinforces 

that the principal bears the risk of difficulty in obtaining restitution. The risk 

allocation in the Act cuts against, not in favour of, a stay. 

• A reminder that a respondent resisting a stay need not necessarily adduce 

evidence of its own solvency. The Court may readily infer cash flow pressure 

where a contractor has been unpaid for months, and the statutory scheme is 

designed precisely to relieve that pressure on an interim basis.  
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Builtcom Constructions Pty Ltd v VSD Investments Pty Ltd as trustee for the VSD 
Investments Trust (No 2) [2025] NSWCA 134 

 

Hearing dates:  23 May 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  18 June 2025 

Before:    Leeming JA at [1]; Adamson JA at [106]; Free JA at [183] 

 

BUILDING AND CONSTRUCTION – adjudication – judicial review – whether 

adjudicator’s opinion that a submission was not “duly made” was reviewable – whether 

the adjudicator erred in law – whether adjudicator’s determination affected by jurisdictional 

error on the basis that he found certain submissions were not “duly made” – Building and 

Construction Industry Security of Payment Act 1999 (NSW), ss 13, 14, 17, 20, 22, 26, 32A 

 

Facts 

Builtcom Constructions Pty Ltd (the appellant) and VSD Investments Pty Ltd (the first 

respondent) were parties to a construction contract for a 30-storey mixed residential-

commercial development in Burwood. VSD terminated the contract for convenience on 

25 October 2024. Builtcom served a final payment claim of approximately $30.6 million 

under the Building and Construction Industry Security of Payment Act 1999 (NSW) (the 

Act). The payment claim was a two-page letter, attaching nine pages of tables, with the 

barest line item descriptions and no supporting documents (in contrast to Builtcom’s 

previous 20 claims, each accompanied by hundreds of pages). Builtcom’s adjudication 

application, by contrast, ran to 802 paragraphs over 171 pages, with an expert report and 

hundreds of pages of supporting documents. 

The adjudicator’s determination dated 3 February 2025 awarded Builtcom $8,467,232.13. 

He declined to value numerous items, valuing them at nil on the basis that they relied on 

documentation not included in the payment claim and so were not “duly made”, applying 

what he understood to be a rule derived from John Holland Pty Ltd v Cardno MBK (NSW) 

Pty Ltd [2004] NSWSC 258 (Cardno). Builtcom challenged this as a jurisdictional error 

and sought relief in the nature of mandamus or remitter. The primary judge (Peden J) held 

no jurisdictional error had occurred, and said that if she were wrong, she would not have 

remitted and would likely have refused mandamus given the parties’ rights at law. 
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The parties litigated the central issue by reference to the $3.65 million claim for Tower 

Crane 2 as an exemplar, the adjudicator having adopted the same methodology across 

many claims. 

Decision 

The Issues  

The appeal raised whether the primary judge erred on four questions: (i) whether the 

adjudicator’s opinion that submissions were not “duly made” was reviewable; (ii) if so, 

whether that opinion was affected by an error of law; (iii) whether the error was 

jurisdictional; and (iv) what relief was appropriate. 

Reviewability  

The Court (Leeming JA, Adamson JA and Free JA agreeing on this point) held that an 

adjudicator’s opinion that a submission was or was not “duly made” is not immune from 

judicial review. The primary judge erred at [24]–[26] in finding such an opinion 

unreviewable. However, whether the opinion is amenable to review requires analysis of 

how it was arrived at and whether it resulted from jurisdictional error: Coordinated 

Construction Co Pty Ltd v Climatech (Canberra) Pty Ltd [2005] NSWCA 229 at [47]. 

Error of Law 

The Court held the adjudicator applied a rule he derived from Cardno as an inflexible rule. 

He proceeded on the basis that if a new document was supplied for the first time with the 

adjudication application, he had to ask whether its presence in the original payment claim 

would have changed the valuation or reasoning in the payment schedule, and if so, the 

document was to be ignored. The primary judge’s characterisation of this as the 

application of a “scope and ambit” heuristic to ensure procedural fairness was an overly 

generous reading; the adjudicator’s reasons proceeded on the basis that the Cardno test 

was determinative, with no separate discretionary consideration. 

The Court held that there is no such rule. It is difficult to discern it from Cardno itself; a 

rule formulated by reference to a counterfactual likelihood that the respondent would have 

changed its position is highly contestable and unpredictable; any inflexible rule is 

inconsistent with the adjudicator’s power to request further submissions under s 21(4); 

and s 17(3)(h), read with s 22(2)(c), confirms a claimant’s entitlement to include relevant 

documentation in an adjudication application. The Act does not contain the gloss for which 

Cardno was understood to stand, and the adjudicator’s approach was accordingly 

inconsistent with the Act and an error of law. It is not for adjudicators to subvert a 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 113 

perceived statutory unfairness by creating rules to ameliorate a deliberate legislative 

policy choice. 

Was the Error Jurisdictional?  

On this issue the Court divided. Leeming JA (Free JA agreeing) held the error was not 

jurisdictional. Mere error of law is not enough; the Act evinces a clear intention to exclude 

review for non-jurisdictional error of law on the face of the record (Probuild Constructions 

(Aust) Pty Ltd v Shade Systems Pty Ltd (2018) 264 CLR 1). Generally, whether a 

submission is “duly made” is a matter for the adjudicator, and error in identifying a 

submission as duly made is not jurisdictional (Ceerose v A-Civil Aust Pty Ltd (2023) 112 

NSWLR 225 at [31]). Builtcom’s six statutory construction arguments were held to be 

unpersuasive: a beneficial purpose does not resolve every contestable construction 

question in the claimant’s favour, and adjudicators are authorised to make legal errors. 

Builtcom’s “subjective jurisdictional fact” argument failed because there is no legal 

distinction between the determination that a submission is duly made and the 

adjudicator’s opinion to that effect; attacking the opinion does not escape the established 

proposition that such error is not jurisdictional. Determination of the parameters of a 

payment claim is a matter for the adjudicator, and a reasonable but erroneous decision 

does not invalidate the determination (Downer Construction (Australia) Pty Ltd v Energy 

Australia (2007) 69 NSWLR 72 at [87]). 

Adamson JA dissented. Her Honour held that to exercise the jurisdiction conferred on 

him, the adjudicator was obliged to consider the adjudication application, including 

materials substantiating the payment claim. By refusing to adjudicate on the Cardno-

category claims on the basis that they were not “duly made”, he misapprehended his 

statutory mandate in s 22 and refused to determine a large part of Builtcom’s claim. Unlike 

Shade Systems (misconstruction of the contract, within authority), the error here imposed 

an unwarranted gloss on s 22, limiting what the adjudicator was to consider, with no basis 

in the Act, and effectively undermined the scheme. To characterise such an error as non-

jurisdictional would risk creating “islands of power immune from supervision and restraint”. 

Her Honour considered the error jurisdictional. 

Relief Although the question did not strictly arise for the majority, Leeming JA (Free JA 

agreeing) preferred, in the absence of a notice of contention and given the possible 

significance of s 32A, not to express a view on the discretionary withholding of relief. 

Adamson JA, dissenting, considered the primary judge erred in provisionally declining 

relief on the basis that Builtcom had a suitable common law remedy: a right to sue for 

damages for breach of contract is not a remedy for the statutory right to an interim 
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progress payment, the two being fundamentally different, and her Honour was satisfied 

there was no proper reason to refuse relief. 

Practical Takeaways 

• The decision delivers a clear repudiation of any “Cardno test” treated as an 

inflexible rule requiring an adjudicator to disregard documents not served with the 

payment claim where their presence might have changed the payment schedule. 

No such rule exists; to the extent Cardno is thought to stand for it, that proposition 

is not the law. Section 17(3)(h) and s 22(2)(c) confirm a claimant may include 

relevant documentation in an adjudication application. 

• The case is significant for the unanimous holding that an adjudicator’s opinion on 

whether a submission is “duly made” is not immune from judicial review; 

reviewability turns on whether the opinion was reached through jurisdictional error. 

This corrects the primary judge's contrary conclusion. 

• The 2:1 split on whether the legal error was jurisdictional is important. The majority 

maintained the orthodox, restrained position: whether a submission is “duly made” 

is generally for the adjudicator, error is not jurisdictional, and the “subjective 

jurisdictional fact” device cannot outflank that authority. Adamson JA’s dissent, 

treating the unwarranted gloss on s 22 as a misapprehension of the statutory 

mandate, is a powerful counter-argument that practitioners should expect to see 

revisited. 

• The practical consequence for parties: an adjudicator who applies a wrong legal 

test in deciding what to consider may still produce a valid, enforceable 

determination. Mere legal error, however significant the sum, is not enough; the 

interim “pay now, fight later”character of the Act and the preservation of final curial 

rights underpin that result. 

• The Court’s observations on the asymmetry of the Act are instructive: the absence 

of a constraint on adjudication applications matching s 20(2B)’s constraint on 

adjudication responses is a deliberate legislative policy choice, not a defect for 

adjudicators (or courts) to cure by judicial gloss. A respondent's protection lies in 

pleading inadequate substantiation as a reason in the payment schedule, 

preserving the ability to maintain that position in the adjudication response. 

• Two issues were expressly reserved for a case where they matter: the proper 

operation of s 32A (and whether a determination is divisible for jurisdictional error 

purposes), and whether a contractual clause such as cl 25.1, purporting to add 
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documentary requirements to a payment claim beyond s 13, is void under s 34. 

Section 13’s requirements are exhaustive and cover the field. 
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Builtcom Construction Pty Ltd v VSD Investments Pty Ltd atf The VSD Investment 
Trust; VSD Investments Pty Ltd atf The VSD Investments Trust v Builtcom 

Construction Pty Ltd [2025] NSWSC 250 
 

Hearing dates:  12-13 March 2025 

Jurisdiction:  Supreme Court of NSW 

Date of Judgment: 11 April 2025 

Before:    Peden J 

 

BUILDING AND CONSTRUCTION – Adjudication – Judicial review – Whether 

adjudicator’s determination affected by jurisdictional error on the basis that he erroneously 

found that certain submissions were not “duly made” or failed to consider submissions 

about set-off – Whether orders ought to be made in the nature of mandamus compelling 

adjudicator to determine parts of adjudication application which remain undetermined 

because of jurisdictional error 

 

BUILDING AND CONSTRUCTION – Adjudication – Declaration – Whether declaration 

about validity of new adjudication application ought to be made 

 

Facts 

Facts Builtcom Constructions Pty Ltd and VSD Investments Pty Ltd were parties to a 

construction contract dated 27 October 2022 for a 30-storey mixed residential-commercial 

development in Burwood. VSD terminated the contract for convenience on 25 October 

2024. The parties disputed an adjudicator’s determination dated 3 February 2025 of 

Builtcom’s final payment claim under the Building and Construction Industry Security of 

Payment Act 1999 (NSW) (SOP Act), which found VSD liable to pay $8,467,232.13. 

Builtcom alleged the adjudicator wrongly rejected a number of payment claim items, 

valuing them at nil, on the basis that “new” material in its adjudication application went 

beyond the scope of the payment claim and so was not “duly made”. VSD alleged the 

adjudicator erred by failing to consider its set-off claims (defects and overpayments), 

misunderstanding s 20(2B), and not considering the overpayment claims at all. 

The issues for Peden J were whether the adjudicator fell into jurisdictional error in finding 

Builtcom’s contested submissions not “duly made”; whether he erred in failing to consider 

VSD’s set-off claims; what relief (if any) was available, including whether the Court could 
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“remit” a tainted part to the adjudicator; and whether Builtcom’s new adjudication 

application lodged on 10 February 2025 was valid. 

Builtcom’s Contested Submissions  

Whether a submission is “duly made” is not a matter for objective determination by the 

Court but an issue for the adjudicator (Perform (NSW) Pty Ltd v Mev-Aus Pty Ltd [2009] 

NSWCA 157; Witron Australia Pty Ltd v Turnkey Innovative Engineering Pty Ltd [2023] 

NSWCA 305). An erroneous finding that a submission was “duly made” is not jurisdictional 

(Ceerose v A-Civil (2023) 112 NSWLR 225 at [31]), and the SOP Act evinces a clear 

intention to exclude certiorari for non-jurisdictional error of law on the face of the record 

(Probuild Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd (2018) 264 CLR 1). Her 

Honour held it would be an odd result if the converse were not also true: an erroneous 

finding that submissions were not “duly made” must equally be a non-jurisdictional error 

of law, which alone does not permit the determination to be quashed. That conclusion 

was sufficient to dispose of Builtcom’s claim. 

Decision 

Considering the matter from first principles, her Honour applied LPDT v Minister for 

Immigration [2024] HCA 12: jurisdictional error involves asking whether an error has 

occurred (a breach of an express or implied condition) and whether it is jurisdictional. The 

authorities on “duly made” share a single concern: if an applicant includes submissions 

going beyond the payment claim, the respondent may be denied procedural fairness 

because s 20(2B) prevents new reasons in the adjudication response. They establish a 

general rule that submissions going beyond the scope or ambit of the payment claim are 

not “duly made”, subject to an exception where the respondent itself raises a new issue 

in the payment schedule. The scope and ambit “test” is merely a heuristic to ensure 

natural justice. The adjudicator expressly applied that general rule; he was not required 

to explain why no exception applied (reasons are not a comprehensive statement of a 

decision-maker’s thinking: Martinus Rail Pty Ltd v Qube RE Services (No 2) Pty Ltd [2025] 

NSWCA 49 at [67]). Even if he applied the wrong legal test, that was not jurisdictional 

error. 

Her Honour rejected Builtcom’s "subjective jurisdictional fact" argument. Basten JA’s 

remarks in Coordinated Construction Co Pty Ltd v Climatech (Canberra) Pty Ltd [2005] 

NSWCA 229 concerned s 13(2), which sets out subjective jurisdictional facts conditioning 

the power to determine. By contrast, the adjudicator’s opinion that a submission is or is 

not “duly made” is not a precondition to any power; it is merely a step in identifying the 

material to be considered under s 22(2). She also distinguished Miller v LMG Building Pty 
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Ltd [2023] NSWSC 995 (where the adjudicator never enquired whether submissions were 

duly made), as here the adjudicator did consider the question by reference to scope and 

ambit. 

VSD’s Set-Off Claims  

Her Honour rejected VSD’s complaints. There are few cases where a failure to consider 

a s 22(2) matter will be made out (Ceerose v A-Civil at [69]; Martinus at [60], [67]–[69], 

[93]). The adjudicator did not reject the defect set-offs only because of s 20(2B); he gave 

other reasons, including his construction of the contract concerning the timing of defect 

claims. Any misunderstanding of VSD’s contractual set-off entitlement as “general 

damages claims” could not be challenged on judicial review (EnerMech Pty Ltd v Acciona 

Infrastructure Projects Australia Pty Ltd (2024) 115 NSWLR 56 at [79]). Nor did the 

adjudicator fail to consider the overpayment set-offs; that he wrote more about the defect 

claims did not mean he ignored the overpayment claims, and his “general damages 

claims” conclusion appeared to apply to both. 

Relief and New Application  

Builtcom having failed to establish jurisdictional error, no relief arose. Her Honour 

observed that, had jurisdictional error been established, she would not have “remitted” 

any affected part, the adjudication application not being before the Court for de novo 

determination; the question would have been whether to grant mandamus. She would 

likely have refused mandamus as a discretionary matter, because a more convenient and 

satisfactory remedy existed in the parties’ final common law rights (. 

As the determination was not affected by jurisdictional error, it was unnecessary to 

determine the validity of Builtcom’s new adjudication application, the SOP Act manifesting 

an intention to preclude re-agitation of the same issues, with principles akin to res judicata 

applying. Both summonses were dismissed, with each party to bear its own costs. 

Practical Takeaways 

• The decision (since the subject of the Court of Appeal decision on appeal) sets 

out the first-instance reasoning that an adjudicator’s finding that submissions were 

not “duly made” is a non-jurisdictional error of law. The symmetry argument, that 

if a finding submissions were “duly made” is non-jurisdictional, then so too must 

be the converse, is the heart of the judgment, and was ultimately overturned by 

the majority of the Court of Appeal in respect of the particular Cardno-based error. 

• The judgment is a careful articulation of the “scope and ambit” principle as a 

heuristic serving procedural fairness, rather than a freestanding rule. The 
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exception, where the respondent itself raises a new issue in the payment 

schedule, illustrates that the rule yields whenever a departure itself furthers natural 

justice. 

• The treatment of “subjective jurisdictional fact” is instructive: the analysis turns on 

whether the relevant state of mind is a precondition to the exercise of power (as 

with s 13(2)) or merely a step in performing the s 22(2) task. Only the former 

attracts subjective jurisdictional fact review. 

• On failure to consider, the judgment applies the restrictive Ceerose and Martinus 

framework: absence of reference to a submission in reasons does not establish a 

failure to consider, weight is for the adjudicator, and only a rare case (a centrally 

important submission on uncontested facts) will found relief. 

• On relief, the decision draws a clear and practically important distinction between 

de novo “remittal” and an order in the nature of mandamus, and signals that 

mandamus may be refused as a discretionary matter where the parties’ final 

common law rights provide a more convenient and satisfactory remedy. This 

reflects the interim, “pay now, fight later” character of the SOP Act regime. 

• A reminder that the validity of a fresh adjudication application advanced on the 

assumption that an earlier determination is void will not be addressed where the 

earlier determination is upheld; the SOP Act's anti-re-agitation policy and 

principles akin to res judicata apply. 
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Zeaiter v Zeaiter [2025] NSWSC 60 
 

Hearing dates:  3-7, 10-12 February 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  19 February 2025 

Before:   Peden J 

 

CONTRACTS – Formation – Agreement – Whether plaintiff executed deed of agreement– 

Where plaintiff denies signing deed – Where expert evidence from forensic document 

examiner is that signature is authentic – Where lay and documentary evidence is that 

plaintiff signed deed 

 

CONTRACTS – Construction – Interpretation – Whether deed rescinded prior oral 

agreement by implication – Whether deed requires payment for goodwill 

 

CONTRACTS – Misleading conduct under statute – Misleading or deceptive conduct – 

Whether deed ought to be set aside – Whether compensation should be awarded – 

Whether reasonable expectation of disclosure arose for defendant to disclose to plaintiff 

payments where plaintiff and defendant are brothers and both directors of family company 

– Whether plaintiff misled by proposed valuation of business – Where same conduct said 

to be unconscionable 

 

VALUATION – Methods of valuation – Whether provisioning for capital gains tax 

appropriate – Whether valuation on asset or valuation on income approach preferrable  – 

Where valuation made for purposes of separating interests in family company 

 

CORPORATIONS – Members’ rights and remedies – Oppression – Whether failure to 

disclose payments or failure to make particular payments equally to shareholders 

oppressive – Whether plaintiff has standing as a person who has ceased to be a member 

of company – Whether alleged failure to pay distributions equally is a breach of company 

constitution 

 

Facts 

From 2003, brothers Anthony and Charbel Zeaiter built up Newbuild Developments 

(Australia) Pty Ltd, a residential construction company, as equal directors and 50% 

shareholders. In 2017 they orally agreed to separate their interests 50:50, intending to 
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continue working together through separate corporate entities. By the end of 2019 

Anthony had received one company property (Henry Kendall Street, valued at 

$1,100,000) and cash, but claimed these receipts did not amount to 50% of Newbuild's 

value, and that the valuation ought to have included goodwill. 

Charbel relied on a Deed of Agreement dated 4 December 2017, which identified the 

agreed sum Anthony would receive ($6,451,972.64 cash plus the Henry Kendall Street 

property, being 50% of Newbuild’s fair market value as determined in an accountant’s 

report of 27 September 2017). Anthony denied executing the Deed, and alternatively 

sought to set it aside for misleading or deceptive conduct, alleging Charbel had overpaid 

himself “Excess Payments” of approximately $1,882,429 and caused “New Line Plumbing 

Payments” of $1,118,090, and had obtained dishonest property undervaluations. Anthony 

also alleged breach of Newbuild’s constitution, oppression and unconscionable conduct. 

Decision 

Did Anthony Sign the Deed? A person is bound by an agreement they sign unless a 

vitiating factor is established (Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 

165), and a party alleging forgery bears the onus of proving it, an allegation of fraud 

attracting Briginshaw scrutiny (Musa v Alzreaiawi [2021] NSWCA 12). 

Her Honour found Anthony did sign the Deed and was bound by it. The forensic document 

examiner, Mr Dubedat, considered it more likely than not that the signatures were 

Anthony’s, and Anthony adduced no contrary expert evidence. The conveyancer, Mr 

Taylor, trusted by both brothers, gave clear and unshaken evidence that he witnessed 

Anthony sign. The brothers’ mother recalled Anthony telling her he had signed the 

agreement with Mr Taylor and was happy with what he received, and the bookkeeper Mr 

Bandpay recalled Anthony saying he would sign and later confirming he had, corroborated 

by Anthony’s phone records. The Court’s own comparison of signatures, the subsequent 

transfer of the Henry Kendall Street property (incurring real stamp duty costs), and 

Anthony’s later references to having “already signed documents” and a “previous agreed 

sum” all supported the finding. Anthony’s denial was found to be untruthful, significantly 

damaging his credibility. 

Setting Aside the Deed Anthony’s misleading or deceptive conduct claims (under s 18 

ACL and s 12DA ASIC Act) failed. The arguments were inherently strained, as Anthony 

claimed not to have signed the Deed yet also claimed to have been misled into signing it; 

he gave no evidence of being misled. The schedule of payments Charbel sent in May 

2019 did not prove the Excess Payments: it was an incomplete, rounded summary 

prepared informally, and was not an admission, having been prepared in the context of 
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Charbel attempting to resolve a family disagreement “as brothers should” (Lustre Hosiery 

Ltd v York (1935) 54 CLR 134). The New Line Plumbing Payments were found, on the 

balance of probabilities, to be legitimate business expenses. No reasonable expectation 

of disclosure arose: Anthony was not financially unsophisticated, was a director with 

access to Newbuild’s records, and worked on its projects (Axis Bank Ltd v Gujarat NRE 

India Pty Ltd [2020] NSWSC 1711). The property valuations by registered valuer Mr Craig 

were not shown to be inaccurate, no admissible contrary valuation evidence having been 

adduced, and Mr Chalmers was not misled. 

The constitution, oppression and unconscionability claims fell away with those findings. 

Her Honour also held Anthony lacked standing under s 234(c) of the Corporations Act 

2001 (Cth), there being no direct or substantial association between the impugned 

payments and the cessation of his membership. 

Goodwill and Valuation The Deed, dealing with the whole subject matter of the prior oral 

agreement, inconsistently with its continuation, rescinded that agreement. On its proper 

construction the Deed recorded an agreed total figure for 50% of Newbuild’s fair market 

value and did not contemplate any separate future payment for goodwill, which the 

accountant’s report had expressly valued and then excluded (because the brothers would 

continue working together). 

On the contingency that the Deed did not bind, her Honour preferred the valuation 

evidence of Mr Mullins (market value approach, $15,626,000) over Mr Gaudion’s (whose 

“value to owner” methodology was unexplained and whose figures rested on unproven 

facts). On that valuation Anthony’s 50% entitlement was $7,813,000; he had in fact 

received cash and property totalling $8,504,310.71. Accordingly, even had the Deed and 

overpayment findings been wrong, Anthony would have no further entitlement. The 

summons was dismissed with costs. 

Practical Takeaways 

• A clear application of the principle that a party alleging forgery bears the onus of 

proof, and that such an allegation, being one of fraud, attracts Briginshaw scrutiny. 

An unsupported denial of signature, contradicted by expert evidence, an attesting 

witness, corroborating family members and phone records, will not succeed. 

• The decision illustrates the forensic risk of advancing a forgery allegation that fails: 

the false denial contaminated Anthony’s credibility generally, with the result that 

his uncorroborated evidence on other issues was difficult to accept. 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 123 

• An informal schedule of figures prepared to facilitate a family resolution “as 

brothers” is unlikely to be construed as a binding admission. Context is decisive: 

a statement made in deliberate, formal circumstances may be an admission, but 

one made in an attempt to resolve a dispute amicably, and which is incomplete, 

will not be. 

• The case is a useful application of the “reasonable expectation of disclosure” 

framework. Silence will not constitute misleading conduct where the party 

complaining is a director with access to the company’s books and records and 

practical knowledge of its operations; financial unsophistication must be proved, 

not asserted. 

• On contract, the decision applies Hillam v Iacullo: a later deed dealing with the 

whole subject matter of an earlier oral agreement inconsistently with its 

continuation rescinds that agreement by implication. A party cannot resurrect 

terms (here, goodwill) from a superseded oral agreement. 

• A practical evidentiary lesson: a party seeking a different valuation, or to displace 

overpayment findings, must adduce admissible expert evidence and prove the 

underlying facts. A valuation resting on unproven property values and assumed 

asset characterisations will be rejected, and the Court will not defer the calculation 

to a further hearing where the party failed to provide a workable evidentiary basis. 
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Max Build Pty Ltd v The Owners – Strata Plan No 54026 [2025] NSWSC 533 

Max Build Pty Ltd v The Owners Strata Plan 54026 [2025] NSWSC 533 
 

Hearing dates:  23 May 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  23 May 2025 

Before:    Rees J 

  

PROCEDURE – advance ruling under s 192A Evidence Act – claim by builder for unpaid 

amounts – cross-claim by owner for building defects – where owner’s expert relies on 

identification of defects by another, neither having expertise to identify defects – where 

owner’s quantity surveyor then relies on that evidence – advance rulings made. 

 

Facts 

The plaintiff builder (Max Build Pty Ltd) sued the defendant owner (The Owners – Strata 

Plan No 54026) for unpaid amounts under a building contract and lost profits flowing from 

termination. The owner cross-claimed against the builder and the superintendent, alleging 

the building works were not performed with reasonable care and skill. The matter had not 

yet been allocated a hearing date. 

The builder sought an advance ruling under s 192A of the Evidence Act 1995 (NSW) that 

the expert report of Timothy Haynes dated 25 October 2024 was inadmissible, and that 

parts of the report of quantity surveyor David Madden dated 22 November 2024 were 

inadmissible. 

Decision 

Whether to Make an Advance Ruling The circumstances in which a s 192A ruling may 

be made were canvassed in Owners Strata Plan 90189 v Park View Constructions [2022] 

NSWSC 1382 at [42]: it may be appropriate where there is an apparent admissibility 

problem, a ruling is inevitable, the material necessary to rule has been ascertained, and 

a ruling will assist the efficient conduct of the hearing (including by allowing a party to 

marshal evidence in proper form). 

Rees J considered it appropriate to rule. The builder would otherwise need to retain three 

experts to respond, at a likely cost of around $200,000 (reducing to around $50,000 if the 

reports were ruled inadmissible). There was also a risk that, if the objection were taken 

and succeeded at trial, the trial would be vacated on an application by the owner to fix its 
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case. The admissibility problem was apparent, a ruling was inevitable, the necessary 

material was assembled, and a ruling would assist efficiency. 

The Admissibility Problem The owner had engaged Robert Madden, a quantity 

surveyor, to inspect the works and identify defective, incomplete or non-compliant work. 

He conducted a walk-through, took photographs, and recorded observations, some of 

which expressed views on whether work was defective. His qualifications to express such 

opinions were not established; the owner relied on him only as a witness of fact, and there 

was no evidence that he had expertise to identify building defects. 

Mr Haynes' report suffered two problems. First, he relied on Robert Madden’s 

observations as to whether work was defective, so his opinion rested on an unsound 

foundation. Second, Mr Haynes himself, though highly qualified in construction 

management, quantum and delay, did not have expertise to identify building defects; 

membership of the Chartered Institute of Building did not make him “a builder” for this 

purpose. His opinion on whether work was defective was therefore inadmissible as expert 

evidence. 

The problem was compounded because quantity surveyor David Madden relied on Mr 

Haynes’ identification of defects; his work rested on a defective foundation. His report’s 

costing methodology was also bare, though that alone would not have warranted 

rejection. Both experts also opined on matters of law, which was of little assistance. 

Her Honour ruled the Haynes report and the objected-to portions of David Madden’s 

report (paragraphs 6.76–6.103, 7.28–7.38 and Annexure K) inadmissible, and under s 

136 admitted paragraphs 6.1–6.1.4 and 7.1–7.4 of David Madden’s report as evidence of 

his assumptions only. 

Practical Takeaways 

• A useful illustration of the s 192A advance ruling jurisdiction in building litigation. 

Where an admissibility objection is squarely raised, inevitable, and supported by 

assembled material, an early ruling can avoid substantial wasted expert costs and 

the risk of a vacated trial. 

• The case is a pointed reminder that the identification of building defects is itself a 

matter requiring relevant expertise. An expert opinion built on defect identification 

by a person without such expertise rests on an unsound foundation and is 

inadmissible. 
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• Expertise is subject-specific. Even an impressive expert (here, in construction 

management, quantum and delay) is not thereby qualified to identify defective 

building work; the expertise must match the precise subject of the opinion. 

• The decision shows how an admissibility defect cascades: where one expert relies 

on an unqualified person’s defect identification, and a further expert (a quantity 

surveyor costing the rectification) relies in turn on that expert, the entire chain may 

collapse. Parties should ensure each link in an expert chain is properly founded. 

• A practical drafting lesson: experts should confine themselves to their field and 

avoid opining on questions of law, and a costing report should set out proper 

reasoning and methodology rather than bare conclusions. 
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Singh v A1 Home Builders Pty Ltd [2025] NSWSC 1521 
 

Hearing dates:  10 December 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  16 December 2025 

Before:   Williams J 

 

BUILDING AND CONSTRUCTION – adjudication under the Building and Construction 

Industry Security of Payment Act 1999 (NSW) (SOP Act) – where notice of adjudicator’s 

acceptance of adjudication application not served on respondents (plaintiffs) – where 

adjudication determination subsequently made in favour of claimant (first defendant) and 

District Court judgment entered in pursuant to s 25 of the SOP Act – whether failure to 

serve notice of acceptance of adjudication application constitutes jurisdictional error – 

interpretation of s 19 of the SOP Act – HELD: adjudication determination declared void 

and District Court judgment set aside 

 

Facts 

The plaintiffs (Mr Gurnam Singh and Ms Surjit Kaur) owned property at Parklea and, in 

November 2021, contracted with the first defendant (A1 Home Builders Pty Ltd, the 

builder) for the construction of a dwelling. The second defendant was the builder’s sole 

director. The building contract specified email addresses for the parties, including the 

“Singh email address”. The parties fell into dispute over alleged defects, and the plaintiffs 

commenced NCAT proceedings in October 2024. 

On 3 April 2025, the builder served a payment claim under the Building and Construction 

Industry Security of Payment Act 1999 (NSW) (SOP Act) for $254,846 plus GST. The 

plaintiffs served no payment schedule and did not pay. A valid s 17(2) notice was served 

on 23 April 2025, again drawing no payment schedule. On 11 May 2025, the builder made 

an adjudication application. Critically, the adjudication application form nominated a 

misspelled Singh email address (with one additional letter) as the only address for the 

respondents, an address to which Mr Singh had no access. 

Decision 

Although the builder’s solicitors sent the adjudication application to the correct Singh and 

Kaur addresses on 12 and 14 May 2025 (by emails containing Dropbox links), the 

plaintiffs’ unchallenged evidence was that these did not come to their attention. Williams 

J found that the email intended to notify the parties of the adjudicator’s acceptance of the 
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application was sent to the misspelled address and was not received by either plaintiff. 

The adjudicator determined the builder was entitled to $280,330.60. Judgment was 

entered in the District Court, and the plaintiffs first learned of the adjudication on 18 June 

2025. They commenced these proceedings seeking a declaration that the determination 

was void. 

Service of Notice of Acceptance Section 19(1) provides that an adjudicator “may accept 

the adjudication application by causing notice of the acceptance to be served on the 

claimant and the respondent”, and s 19(2) provides that on accepting, the adjudicator is 

taken to have been appointed. 

Williams J held that if the adjudicator decides to accept, s 19(1) prescribes the sole means 

of doing so: by causing notice of acceptance to be served on the claimant and respondent. 

Service of notice of acceptance is important: it enables a party to learn the adjudicator’s 

identity (relevant to actual or apprehended bias, as in Quickway Constructions Pty Ltd v 

Hick [2017] NSWSC 830), and it fixes the timeframes for the adjudication response under 

s 20 and the determination under s 21. The literal meaning of s 19(1) aligned with its legal 

meaning. The effect of s 19(2) is that the adjudicator is not appointed unless and until 

they accept by serving notice as required. 

Since Brodyn Pty Ltd v Davenport (2004) 61 NSWLR 421, the reference of the application 

to an eligible adjudicator who accepts it (ss 18, 19) has been an established basic and 

essential requirement for the existence of a determination. The builder’s submission, 

which omitted the acceptance element and equated the position with authorities on the 

timing of receipt of the adjudication application, was rejected as contrary to s 19(2) and to 

authority. 

As the adjudicator’s acceptance was not served on either plaintiff, the adjudicator had no 

jurisdiction to embark on the adjudication or make a determination. The determination 

was a nullity and void, and the District Court judgment had to be set aside. It was 

unnecessary to consider the plaintiffs’ alternative grounds (service of the application by 

Dropbox link, denial of procedural fairness, and departure from the contract terms), on 

which the Court lacked cogent submissions. 

Practical Takeaways 

• A significant decision confirming that service of notice of the adjudicator’s 

acceptance on both the claimant and the respondent under s 19(1) is a basic and 

essential requirement for the existence of a valid determination; failure renders the 

determination a nullity for want of jurisdiction. 
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• The case is a cautionary tale about accuracy in the adjudication application form. 

A single mistyped letter in the respondent’s nominated email address cascaded 

through the process, with the result that notice of acceptance never reached the 

respondents and the entire determination was void. 

• The decision draws a clear distinction between the timing of receipt of the 

adjudication application (the subject of authorities doubting whether s 17(5) is a 

jurisdictional precondition) and the s 19 requirement of service of the adjudicator’s 

acceptance, which Brodyn and the subsequent authorities firmly establish as 

essential. 

• A practical reminder of why service of notice of acceptance matters: it reveals the 

adjudicator’s identity (enabling a bias challenge) and fixes the brutally fast but 

carefully calibrated timeframes for the response and determination, which must be 

objectively ascertainable by all participants. 

• For respondents, the case illustrates that a determination obtained without proper 

service of the adjudicator’s acceptance can be set aside even after judgment has 

been entered and enforcement threatened; payment of the adjudicated sum into 

court is the orthodox course pending the challenge. 

• A reminder to practitioners that a challenge of this kind requires cogent, properly 

articulated submissions; the Court declined to determine the alternative grounds 

because neither party meaningfully addressed whether s 17(5) is a jurisdictional 

precondition. 
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Patel v Dev Constructions (NSW) Pty Ltd [2025] NSWSC 1382 
 

Hearing dates:  27 August 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  24 November 2025 

Before:    Bennett J 

 

EQUITY – Equitable remedies – Injunctions – Where plaintiff contracted with builder for 

the construction of a house – Where plaintiff terminated contract with builder – Where 

builder has left materials on the construction site where plaintiff’s house is being built – 

Where builder has since had altercations with plaintiff and contractors subsequently 

engaged by plaintiff – Whether the leaving of building materials is a trespass – Whether 

plaintiff entitled to injunction against builder preventing entry onto land 

 

Facts 

Facts The plaintiff (Harsha) and her co-owner (Nidhiben) held land at Wentworthville as 

joint tenants. Parramatta City Council had approved a two-stage development: 

subdivision of the land into two lots, with one new house on each. By inference, Harsha 

and Nidhiben arranged that Harsha would take one house (“House Two”) and Nidhiben 

the other (“House One”). 

On 29 December 2020, Harsha contracted with the first defendant (Dev Constructions, of 

which the second defendant Kamleshkumar was sole director) to build House Two. The 

same day, Nidhiben entered a separate contract with Dev Constructions to build House 

One. The contractual relationship between Harsha and Dev Constructions broke down 

over disputed price increases and a rectification order under the Home Building Act 1989 

(NSW). Harsha terminated her building contract by a Notice of Termination on 21 August 

2024. Nidhiben terminated her contract in about mid-October 2024. 

After termination, Dev Constructions left building materials on the part of the land where 

House Two was to be built, blocking Harsha’s access, and Kamleshkumar entered the 

site on several occasions, threatening Harsha’s contractors. Harsha sought injunctions 

restraining the defendants from entering the land and from preventing completion of 

House Two, and an order requiring removal of the materials. The defendants filed 

submitting appearances save as to costs. 
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Decision 

Issue 1: Lawful Authority to Enter Harsha conceded that Dev Constructions had initially 

been granted a valid licence to enter the land for the construction of both houses, pursuant 

to both building contracts. Bennett J held that licence had been revoked. Harsha’s 

termination of her contract revoked any licence under that contract, and whether the 

termination was wrongful did not change that conclusion: once an owner terminates, the 

builder has no right to enter and is a trespasser if it does so (Cowell v Rosehill Racecourse 

Company Ltd (1937) 56 CLR 605). 

Had Nidhiben’s contract still been on foot, an interesting question would have arisen as 

to whether one joint tenant could revoke a licence granted by another. Harsha submitted 

that a valid licence required the concurrence of all joint tenants. Her Honour noted the 

authorities were not clear: New South Wales v Koumdjiev (2005) 63 NSWLR 353 

concerned tenants in common and distinguished the revocability of leases from licences, 

and Butt’s Land Law suggests a joint tenant may solely grant a licence. It was, however, 

unnecessary to resolve the point, because Nidhiben had also terminated her contract by 

mid-October 2024. From that time, the defendants had no licence to enter the land, and 

any intrusion (including leaving building materials) was unauthorised and constituted a 

continuing trespass (Romani v State of New South Wales [2023] NSWSC 49; Makucha v 

Preslands Finance [2005] NSWSC 41). The defendants’ assertion that the materials were 

“proposed to be utilised in the construction” was untenable, both contracts having been 

terminated. 

Issue 2: Injunction A court of equity may grant an injunction in its auxiliary jurisdiction to 

restrain a trespass where the plaintiff has a legal right of a proprietary nature, that right is 

threatened or infringed, and damages would not be an adequate remedy (Uber BV v 

Howarth (2019) 94 NSWLR 636). Equity will not ordinarily regard damages as an 

adequate remedy for an injury to land. 

Her Honour held it appropriate to grant a permanent injunction restraining the defendants 

from entering or remaining on the land or leaving property on it. Harsha, as co-owner, had 

a proprietary right; that right was being infringed by the continuing trespass; and damages 

would not adequately compensate her for the inability to complete House Two. The 

injunction should also capture Kamleshkumar personally, given the cumulative effect of 

his conduct in entering the site, threatening contractors and a crane operator, and refusing 

to give an undertaking. The defendants would be allowed three weeks (rather than the 14 

days sought) to remove the materials. 
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However, her Honour declined to make final orders for two reasons. First, although 

Nidhiben was aware of and supportive of the proceedings, no authority or principled 

argument established that one joint tenant could obtain an injunction over co-owned land 

without joining or hearing from the co-owner; Nidhiben should be given a short opportunity 

to be heard. Second, the form of relief was deficient: the prayers used “the Wentworthville 

Property” ambiguously (whole land or just House Two), and “House 2” was not identifiable 

on the unsubdivided land. Harsha was directed to provide revised short minutes of order.  

Practical Takeaways 

• A clear application of Cowell v Rosehill Racecourse: once an owner terminates a 

building contract, the builder’s licence to enter is revoked, and any subsequent 

entry is a trespass, regardless of whether the termination was wrongful. A builder 

disputing the termination must pursue its contractual remedies, not self-help by 

remaining on site. 

• The decision confirms that building materials left on land after a licence has ended 

constitute a continuing trespass, and that a continuing trespass is the kind of 

wrong for which damages are an inadequate remedy and an injunction (and a 

mandatory removal order) is the prima facie entitlement. 

• The case flags, without resolving, an unsettled question: whether one joint tenant 

may unilaterally grant or revoke a licence over co-owned land. Koumdjiev 

addresses tenants in common, and the authorities distinguish leases from 

licences; practitioners should be alert that the position for joint tenants is not 

settled. 

• A significant procedural point: a co-owner who is aware of and even supportive of 

proceedings should still, ordinarily be joined or given a formal opportunity to be 

heard, before an injunction over co-owned land is granted. The Court was 

unwilling, absent a reasoned argument, to allow one joint tenant to obtain such 

relief alone. 

• A practical drafting lesson: injunctions must be framed in clear and unambiguous 

terms. Relief, referring to land that has not yet been subdivided, or using an 

informal designation (“House 2”) not identifiable on the title, will not be granted 

until the description is made precise. 

• The costs outcome illustrates that a submitting appearance “save as to costs” 

does not insulate a defendant from a costs order where its own conduct (here, 
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leaving materials on site and refusing an undertaking) made the proceedings 

necessary. 
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All Civil Solutions Group Pty Ltd v Woonona-Bulli RSL Memorial Club Ltd [2025] 
NSWSC 688 

 

Hearing Date(s):  24 June 2025 

Jurisdiction:  Supreme Court of NSW 

Decision Date:  30 June 2025 

Before:   Peden J 

 

BUILDING AND CONSTRUCTION – claim by subcontractor against principal in relation 

to debt certificates issued under Contractors Debts Act 1997 (NSW) – subcontractor’s 

right of recovery under s 11(4) subject to any defence the principal would have had against 

recovery of the debt by the contractor – whether principal entitled to raise matters of set-

off defending debt claim 

 

Facts 

In December 2023, Warrane Design Construct Fit-Out (the Builder) engaged All Civil 

Solutions Group Pty Ltd (the Subcontractor) to carry out part of the construction work the 

Builder had contracted to perform for Woonona-Bulli RSL Memorial Club Ltd (the Club). 

In 2024, the Subcontractor served payment claims on the Builder, obtained adjudication 

determinations under the Building and Construction Industry Security of Payment Act 

1999 (NSW) (SOP Act), and then obtained District Court judgments against the Builder 

together with debt certificates under the Contractors Debts Act 1997 (NSW) (CD Act) 

totalling $2,556,151.20. The Subcontractor served those certificates and notices of claim 

on the Club. After some payments by the Club, $1,200,670.24 remained outstanding. 

Separately, the Builder obtained an adjudication determination against the Club, entered 

as a judgment for $2,141,780.73. Stevenson J stayed that judgment to the extent of 

$1,200,670.24 (the amount affected by the debt certificates) and ordered the Club to pay 

the balance of $941,110.49 into Court. The Club’s challenge to the determination was 

dismissed by Rees J, who, in a subsequent judgment, found the Subcontractor had no 

claim on the money in Court but could take proceedings against the Club to recover the 

balance of its debt certificates, and ordered $859,134.02 paid out to the Builder. 

In the present proceedings, the Subcontractor sought to recover the assigned debt from 

the Club. The critical question, resolved as a separate question of construction, was 

whether s 11(4) of the CD Act permitted the Club to raise matters of set-off in defence. 
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Decision 

The CD Act Scheme: The CD Act allows a subcontractor faced with non-payment by the 

head contractor to obtain payment from money payable by the principal to that contractor. 

Service of a notice of claim assigns to the subcontractor the benefit of the principal’s 

obligation to pay money owed to the head contractor, up to the certified debt (s 8). Section 

11(2) allows the subcontractor to sue the principal, and s 11(4) provides that the 

subcontractor’s right of recovery is subject to any defence the principal would have had 

against recovery by the defaulting contractor, other than a defence based on something 

done by the principal after the notice of claim was served. 

The Reduction Argument: The Club first argued that the release of $859,132.02 out of 

Court to the Builder reduced its indebtedness, so there was no debt in that amount 

capable of assignment. Peden J rejected this. As the Club did not challenge the validity 

of the assignment, any payment to the Builder after assignment could not discharge the 

assigned debt, which could only be discharged by payment to the Subcontractor. Further, 

payment of money into Court was “something done by the principal after the notice of 

claim was served” and so was expressly precluded by s 11(4) (as confirmed by the 

marginal note). 

Set-Off Defences The Subcontractor argued that the defences available under s 11(4) 

were constrained by s 25(4) of the SOP Act, which precludes a party seeking to set aside 

a judgment based on an adjudication certificate from raising a cross-claim or defence 

about matters under the construction contract. Her Honour rejected that submission. 

Section 25(4) is a feature of the SOP Act’s “pay now, argue later” policy, which is not 

replicated in the CD Act. The CD Act creates no entitlement to payment divorced from the 

substantive contractual rights of principal and head contractor; the subcontractor’s 

recovery depends on the existence of a liability by the principal to the head contractor 

under their contract (Concrete Constructions Pty Ltd v Barnes (1938) 61 CLR 209). What 

is assigned is a chose in action, subject to, and limited by, the principal/contractor 

contract. Accordingly, if the principal has no obligation to pay, or is entitled to a set-off, it 

may raise those matters under s 11(4). 

Section 11(3) (allowing recovery “in any manner” the contractor might have) did not 

require s 11(4) to be read in line with the SOP Act; its purpose was only to identify the 

causes of action and court available. The SOP Act and CD Act, though operating in the 

same context, are not equivalent, and the SOP Act should not dictate the construction of 

the earlier CD Act. On the Subcontractor’s construction, the Club would have no means 

of recovering for defective works, whereas the right to litigate against the Builder is 
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preserved by s 32 of the SOP Act; the legislature was unlikely to intend a principal to 

become liable under the CD Act without ever being heard. 

The Club was therefore entitled to raise matters of set-off available to it against the Builder 

under the contract, but, consistent with orthodox principles of assignment, could not raise 

a cross-claim making the Subcontractor liable in damages beyond the amount of its 

assigned claim. 

Practical Takeaways 

• The decision authoritatively construes s 11(4) of the CD Act: a principal sued by a 

subcontractor on an assigned debt may raise any set-off it would have had against 

the head contractor under their contract, because the subcontractor takes the 

assigned chose in action subject to its equities. 

• The case draws a clear line between the SOP Act and the CD Act. The “pay now, 

argue later” policy and the s 25(4) restriction on defences are peculiar to the SOP 

Act and do not carry over to recovery under the CD Act; the two statutes operate 

in the same field but are not to be construed as equivalent. 

• A practical limit on the principal’s position: s 11(4) permits defences and set-offs 

that reduce or extinguish the assigned debt, but not a cross-claim that would 

render the subcontractor affirmatively liable to the principal beyond the assigned 

amount. The subcontractor’s exposure is capped at the value of its own claim. 

• The timing rule in s 11(4) is significant: anything done by the principal after service 

of the notice of claim, including paying money to the head contractor or into Court, 

cannot be raised in defence. Principals served with a CD Act notice of claim must 

direct payment to the subcontractor, not the head contractor. 

• The decision confirms that a principal's contractual set-off rights (here, for 

variations, delay costs and defective work) survive the CD Act assignment, 

preserving the principal's ability to be heard on the merits of the underlying 

contractual dispute even though it is not in privity with the subcontractor. 
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Kaloriziko Pty Ltd as trustee for Ryde Combined Unit Trust v Calibre Construction 
Group Pty Ltd (No 2) [2025] NSWCA 259 

 

Hearing dates:  17 November 2025 

Jurisdiction:  Supreme Court NSW, Court of Appeal 

Decision date:  5 December 2025 

Before:   Mitchelmore JA at [1]; Kirk JA at [2]; Adamson JA at [3] 

  

BUILDING AND CONSTRUCTION – design and construct contract – apartment 

development – payment for variations –construction of “variation”, “direction” and 

contractual pricing mechanism 

 

CONTRACTS – interpretation – whether parties agreed to exclude consultants’ fees from 

contract sum – practical completion – whether date for practical completion varied by 

agreement – claim for liquidated damages for delay 

 

EQUITY – contribution – co-ordinate liability – deed of settlement – whether settlement 

conferred benefit on builder requiring reduction of damages – valuation dispute as to 

alleged undervalue of transferred properties 

 

Facts 

The appellants, Kaloriziko Pty Ltd as trustee for the Ryde Combined Unit Trust (the 

developer) and its director Camile Chanine, appealed from a decision of Stevenson J 

awarding damages to Calibre Construction Group Pty Ltd (the builder) under a design 

and construct contract for an apartment complex at Ryde. The contract, in the AS 4902-

2000 format, provided a contract sum of $31 million. The builder claimed damages for 

underpayments and unpaid variation work; the primary judge awarded $2,137,430.86 plus 

interest. The developer contended the damages should be reduced for payments it said 

were not true variations, for liquidated damages for delay, and to account for a benefit the 

builder obtained under a deed settling its claims against parties said to have coordinate 

liability.  

Decision 

Variations 1, 7, 11, 13 and 21: The developer sought a credit for amounts it had paid for 

these “variations”. The Court held the primary judge correctly found the work was not in 

truth a variation, as it fell within the work under contract (WUC), and that the developer’s 
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“approval” and payment did not displace cl 37.2, under which all payments other than the 

final payment are payments on account (Al-Atabi v Zaidi [2009] NSWCA 433; Wormald 

Engineering Pty Ltd v Resources Conservations Co International (1992) 8 BCL 158). 

However, each item was an “excluded item” under cl 1, being “services or infrastructure 

upgrades”, as the development consent and plans (admissible surrounding 

circumstances under Codelfa Construction Pty Ltd v State Rail Authority of NSW (1982) 

149 CLR 337) showed extensive services and infrastructure works would be required. 

The contract required such works to be done as part of the WUC but paid for separately, 

outside the contract sum. Although the asserted error was made out, the builder was 

entitled to retain the payments, and grounds 1-3 failed. 

Variation 44 (Consultancy Fees) The primary judge had allowed this claim because the 

developer had “approved” the variation. The Court held that consultancy fees fell within 

the WUC and were not an excluded item; any pre-contractual discussion was excluded 

by the entire contract clause (cl 5). Approval could not transform a non-variation into a 

variation. Any approval was no more than an implied admission, displaceable by the true 

contractual position (The Nominal Defendant v Gabriel (2007) 71 NSWLR 150). Clause 

36.4 is a pricing mechanism premised on an actual variation; pricing a non-variation does 

not convert it into one. Under cl 37.2 the developer was entitled to a credit of $133,175. 

Date for Practical Completion The contracted date for practical completion was defined 

as 20 months from the construction certificate (20 August 2018), being 20 April 2020. The 

builder relied on a date of 23 May 2020 appearing on EOT claims and PCG reports. The 

Court held the date had not been validly varied: cl 5(b) required a written instrument 

executed by both parties, and none existed. The documents relied on were consistent 

with clerical error or miscalculation. Of three available hypotheses (written variation, oral 

agreement, or miscalculation), the choice was conjectural and speculative, insufficient to 

ground a positive inference. An oral agreement would not have satisfied cl 5(b) absent a 

Waltons Stores estoppel, and a Jones v Dunkel inference regarding Ms Rizk would not 

assist. With the date being 20 April 2020 and approved EOTs of 102 days, the developer 

was entitled to $210,000 in liquidated damages. 

Coordinate Liability and the Deed The builder had settled its claims against Mr Tran 

and Ninth Campsie by a deed under which the Arncliffe properties were transferred, via 

related entities, to a company associated with the builder for $5 million, in exchange for 

releases from mortgage liabilities coordinate with the developer’s liability. The Court held 

that where a plaintiff receives a benefit from a party with coordinate liability, the defendant 

is entitled to credit for the full benefit unless the plaintiff (who bears the onus) proves a 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 139 

part relates to something else (Burke v LFOT Pty Ltd (2002) 209 CLR 282; Townsend v 

Stone Toms & Partners (1984) 27 BLR 26). Equity looks to substance over form, so the 

use of related entities did not defeat the analysis; otherwise a plaintiff could engineer 

double recovery. The builder discharged no onus to apportion the benefit, so the 

developer was entitled to a credit equal to the full undervalue. 

Quantifying the Undervalue The primary judge had found the properties worth more 

than $5 million but felt unable to say how much more. The Court held this erroneous: 

ample evidence existed and no House v The King error need be shown, since the primary 

judge had decided whether the properties were worth more, but not how much. As all 

evidence was before the Court and no credibility issue arose, the Court determined value 

itself under s 75A of the Supreme Court Act 1970 (NSW). The developer’s valuer, Mr 

Garnsey, whose opinion was supported by the 2020 sale, comparable sales and market 

movement, was preferred over Mr McDonnell, whose unexplained 28% discount was 

unsatisfactory. The properties were worth about $7.9 million, an undervaluation of $2.9 

million. 

Practical Takeaways 

• A clear reaffirmation that, under standard-form contracts like AS 4902-2000, 

payment of a claimed variation is a payment on account only (cl 37.2). A principal’s 

approval and payment of a claim does not preclude it later contending the work 

was not a true variation; approval is at most an implied admission, displaceable 

by the true contractual position. 

• The decision turns critically on the distinction between work that falls within the 

WUC and work that is genuinely outside it. Approving or “pricing” a non-variation 

cannot convert it into one, because cl 36.4 presupposes an actual variation. 

Builders cannot manufacture an entitlement to extra payment through the variation 

machinery where the work is already within the contract sum. 

• A useful illustration of “excluded items” drafting: parties may agree that certain 

works (here, services and infrastructure upgrades) form part of the WUC but are 

paid for separately, outside the fixed contract sum, sensibly allocating the risk of 

estimating uncertain costs. The development consent and plans are admissible 

surrounding circumstances under Codelfa to construe such provisions. 

• On time bars, the case enforces “no oral variation” clauses strictly: a contracted 

date for practical completion fixed by formula is not varied by dates appearing on 

EOT claims or progress reports. Absent a written instrument satisfying the clause 
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(or a Waltons Stores estoppel), the original date stands, and competing inferences 

that are merely conjectural cannot displace it. 

• The decision is significant for settlement strategy in multi-defendant litigation. 

Where a plaintiff settles with a party having coordinate liability, the remaining 

defendant is entitled to credit for the full benefit received, and the onus is on the 

plaintiff to prove any part of the benefit is referable to something other than the 

coordinate liability (such as costs). A plaintiff who fails to lead that evidence bears 

the consequence. 

• Equity looks to substance over form: a plaintiff cannot defeat the rule against 

double recovery by routing a settlement benefit through related corporate entities. 

Courts will analyse the commercial substance of a settlement to ensure the benefit 

is not masked. 

• A practical appellate point: where a primary judge declines to quantify a value 

despite ample evidence and no credibility issue, an appellate court may determine 

the value itself under s 75A rather than remitting, avoiding further cost and delay. 
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Black Label Developments Pty Ltd v McMenemy [2025] NSWCA 114 
 

Hearing dates:  14 April 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  27 May 2025 

Before:    Bell CJ at [1]; McHugh JA at [2]; Griffiths AJA at [174]. 

 

BUILDING AND CONSTRUCTION – Building and Construction Industry Security of 

Payment Act 1999 (NSW) – stay of execution of judgment obtained under s 25 of the Act 

pending determination of other proceedings – role of statutory policies in discretion to 

grant a stay of execution – where construction contract for consumer residential building 

work – where adjudicator did not determine aspects of principal’s response to payment 

claim – where other proceedings involve issue of whether construction contract void or 

voidable – where primary judge found principal has strong prima facie case in other 

proceedings 

 

Facts 

The respondent, Mr McMenemy, a homeowner, contracted with the appellant (the Builder) 

using a Master Builders Association standard form residential building contract to 

renovate the Mosman home he co-owned with his wife, Ms Webster, for $1,124,817.39. 

The work was “residential building work” under the Home Building Act 1989 (NSW). 

Mr McMenemy told the Builder his family needed to move back in on 22 September 2023, 

with “no further runway” after that date. On the morning of 22 September, with the family’s 

belongings in removal vehicles, the Builder’s principal, Mr Black, insisted that Mr 

McMenemy execute a deed of variation (the Deed) before possession would be permitted. 

The Deed substantially increased the contract price, bound Mr McMenemy to the Builder’s 

“reconciliation” of its entitlements, recorded that practical completion had been reached, 

and granted the Builder a charge over the owners’ property. Without legal advice, and 

under what he described as extreme pressure, Mr McMenemy executed the Deed. 

The Builder served a payment claim under the Building and Construction Industry Security 

of Payment Act 1999 (NSW) (the Act) and obtained an adjudication determination for 

$264,575.99. The adjudicator expressly noted that the respondent’s arguments of duress 

and unconscionability were not matters he could determine. The Builder filed an 

adjudication certificate, producing a s 25 judgment, and took enforcement steps including 
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a garnishee order and a writ for levy of property, with the Sheriff foreshadowing sale of 

the home. 

Mr McMenemy and Ms Webster commenced separate District Court proceedings (the 

Other proceedings) seeking declarations that the Deed was void or unenforceable for 

duress, undue influence, and misleading or unconscionable conduct under the Australian 

Consumer Law and the Contracts Review Act 1980 (NSW). The primary judge stayed 

execution of the s 25 judgment pending those proceedings, on condition the judgment 

sum be paid into court. The Builder sought leave to appeal. 

Decision 

The Power to Stay  

The Court (McHugh JA, Bell CJ and Griffiths AJA agreeing) held that the power to stay 

execution under s 135 of the Civil Procedure Act 2005 (NSW) is conferred in unconfined 

terms, subject to the Act’s express provisions and the requirement that it be exercised 

judicially. The touchstone is what the interests of justice require; the relevant factors are 

not otherwise confined (New South Wales Bar Association v Stevens [2003] NSWCA 95). 

While s 25(1) of the Act makes a s 25 judgment “enforceable accordingly”, and so subject 

to the ordinary power to stay, the statutory context is highly material and often dispositive. 

That context includes the two policies identified in A-Civil Aust Pty Ltd v Ceerose Pty Ltd 

[2023] NSWCA 144: maintaining the flow of money to the contractor, and, on an interim 

basis, placing the risk of insolvency on the principal. 

The Builder’s central submission, drawn from A-Civil at [21], was that the power “must be 

exercised in accordance with the policy of the Act”, such that a stay impinging on those 

policies was effectively prohibited absent fraud. The Court rejected that near-absolute 

proposition. The policies do not extinguish the power or absolutely confine its exercise; 

they are matters, often of great weight, to be given proper weight in the discretion. The 

words “must be exercised in accordance with” require the policies to be considered and 

weighed, not treated as a statutory command. 

The Three Assumptions  

The Court explained that the significance ordinarily given to the Act’s policies rests on 

three unstated assumptions: that the work was done under a contract or arrangement; 

that the adjudication has given interim, however rough and ready, consideration to the 

merits of the principal's answer; and that the principal is a commercial party. The security 

of payment regime had excluded consumer residential construction contracts until that 

exemption was abolished on 1 March 2021. 
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Here, all three assumptions were qualified or absent. Mr McMenemy’s case was that the 

Deed (the foundation of the adjudication) was void or unenforceable, undermining the 

contractual premise. The adjudicator had expressly not determined the duress and 

unconscionability arguments. And Mr McMenemy was a consumer, not a commercial 

party; the interests engaged where a principal is a consumer (including the prospect of 

losing the family home) are broader and different in kind. A-Civil and the cases it cited, 

decided in a commercial context, were distinguishable. 

Strength of Case and Insolvency Risk  

The Court rejected the Builder’s submission that the strength of the principal’s claim is 

relevant only where irreparable prejudice is first shown, and that a stay may be granted 

only to prevent frustration of a future judgment. The strength of the principal’s case lies 

on a spectrum and is itself a significant matter; A-Civil at [26] confirms the risk of prejudice 

depends in part on the merits. Statements in Martinus Rail Pty Ltd v Qube RE Services 

(No 2) [2025] NSWCA 49 about the jurisdiction preventing frustration of a future award 

were directed to the particular argument there, not a confinement of the power. A mere 

risk of insolvency is ordinarily insufficient, but actual insolvency, dissipation, or 

“phoenixing” may justify a stay. 

It was open to the primary judge to find Mr McMenemy had a strong prima facie case, 

given much of the documentary record (including the emails and texts of 22 September) 

was undisputed. It was also open to his Honour to note, in the balance of convenience, 

that the Builder led no evidence of any specific present need for the money; the absence 

of such evidence did not diminish the general statutory policy, and his Honour did not 

suggest otherwise. 

Leave to appeal was granted only on Grounds 2 and 4 (which raised questions of 

principle), but the appeal was dismissed. The other grounds, misstating the primary 

judge’s reasons or challenging an evaluative assessment on a matter of practice and 

procedure, did not warrant leave. The Builder was ordered to pay costs. 

Practical Takeaways 

• The decision authoritatively confirms that the power to stay execution of a s 25 

judgment is not extinguished or absolutely confined by the policies of the Act. 

Those policies are weighty, often determinative, discretionary considerations, but 

the touchstone remains the dictates of justice in the particular case. 

• The case marks an important qualification to A-Civil. The statements there about 

exercising the power “in accordance with the policy of the Act” are not a rule of 
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law prohibiting any stay that impinges on the cashflow or insolvency-allocation 

policies; they emphasise the materiality of the policies to the discretion. 

• The Court’s identification of the three assumptions underpinning the Act’s policies 

is significant. Where the work was not done under a valid contract, where the 

adjudicator has not assessed a key aspect of the principal’s answer, or where the 

principal is a consumer rather than a commercial party, the weight of the statutory 

policy may be materially reduced. 

• The decision is of particular importance to residential building disputes since the 

2021 abolition of the owner-occupier exemption. A consumer principal facing loss 

of the family home is not in the same position as a commercial principal absorbing 

a commercial risk, and that difference can bear on the weight given to the statutory 

policies. 

• Where an adjudicator expressly declines to determine matters such as duress or 

unconscionability (being outside the adjudicator’s function), there has been no 

interim assessment of that part of the principal’s answer. A strong prima facie case 

on those very matters is a powerful discretionary factor favouring a stay. 

• The strength of a principal’s case in s 32 proceedings is a relevant and potentially 

significant factor in its own right, not contingent on first proving irreparable 

prejudice. Strength lies on a spectrum: the stronger the case, the stronger the 

argument for a stay. 

• A practical evidentiary point for contractors resisting a stay: while the general 

cashflow policy applies regardless, a contractor who can lead evidence of a 

specific, present need for the money strengthens its position in the balance of 

convenience; its absence may properly be noted. 

• The decision reinforces appellate caution in reviewing discretionary decisions on 

practice and procedure, particularly where legal costs risk dwarfing the amount in 

dispute. 
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Andrews & Andrews Construction Pty Ltd v Yao; Yao v Andrews & Andrews 
Construction Pty Ltd [2025] NSWSC 322 

 

Hearing dates:  17, 18, 20 and 25 March 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  4 April 2025 

Before:    Stevenson J 

 

BUILDING AND CONSTRUCTION – contract – cost plus contract for construction of 

residence – alleged breach of contract – whether plaintiff builder entitled to claim payment 

for outstanding invoices from defendant owners 

 

CONTRACT – construction – special condition – where contract obliged parties to 

cooperate to obtain the most competitive price for each element of trade or materials and 

obtain a minimum of quotations for each item – where builder did not obtain two quotations 

in relation to some items – where defendants resisted builder’s claim on basis that this 

was a breach of the provision – whether provision imposed obligation to obtain two 

quotations on the builder alone or rather on the parties jointly – whether provision merely 

exhortatory 

 

CONTRACT – implied terms – where plaintiff builder contends for implied term to the 

effect that it was not necessary for the plaintiff builder to obtain two quotes in some 

circumstances – where such term would be inconsistent with express term of the contract 

 

CONTRACT– damages – facilitation principle – whether owners’ damage to be measured 

by the difference between the cost and the reasonable value of the works not subject to 

two quotations –whether it would be just to permit owners belatedly to rely on the 

facilitation principle 

 

Facts  

The plaintiff (the Builder) constructed a luxury waterfront home at Northbridge for the 

defendants (the Owners) under a “cost plus” contract entered on 31 October 2016. The 

Owners paid the first 17 invoices, totalling some $4 million, without demur, and made no 

complaint about the quality of the work. They disputed liability for Invoice 18 
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($782,124.41), a final end-of-project invoice, and Invoice 21 ($60,500), for labour relating 

to a party at the Property. The Builder sued to recover both, totalling $842,624.41. 

The dispute turned on a handwritten “Special Condition” in Schedule 4: that the Builder 

and Owners “shall work together & cooperate to obtain the most competitive price for 

each element, trade or material & a minimum of two quotes shall be obtained for each 

item”, with all contracts to be approved by both as to cost and quality. The Owners 

contended the Builder was obliged to obtain two quotes for every item, had failed to do 

so for 12 aspects of the work, and that they should be entitled, relying on the “facilitation 

principle”, to set off the difference between the cost incurred and the reasonable cost (put 

at $689,362.47). 

Decision  

Construction of the Special Condition  

The Court applied orthodox principles of construction (Mount Bruce Mining Pty Ltd v 

Wright Prospecting Pty Ltd (2015) 256 CLR 104). The Owners’ submission that a faint dot 

in the manuscript created a third sentence was rejected as a mere slip of the pen. “Item” 

was a collective noun for each “element, trade or material” referred to in the Cubic 

Construction Cost Estimate, the Specification and the Budget, all incorporated into or 

attached to the contract. 

The critical holding was that the Special Condition imposed a joint obligation on the 

Builder and the Owners, not one enforceable by one against the other. The opening words 

(“shall work together & cooperate”) plainly imposed a joint obligation, and the following 

words about two quotes, being part of the same sentence and directed to the same object, 

formed part of that joint obligation. Read distributively, both the “most competitive price” 

and the “minimum of two quotes” were governed by the joint obligation to “work together”. 

A reasonable person in the parties’ position would not understand that either could sue 

the other for failing jointly to obtain two quotes; the clause was exhortatory rather than 

promissory (Sanctuary Investments Pty Ltd v St Gregory's Armenian School Inc). The rule 

in Mackay v Dick required each party to do what was necessary on its part, but did not 

convert the joint obligation into one enforceable inter se. The Owners’ protection lay in 

the final sentence requiring joint approval of all contracts as to cost and quality. 

The Court also observed that the obligation, even if the Builder’s, was only to obtain two 

quotes, not to accept the lower; the Builder could exercise judgment as to quality, and 

obtaining two quotes did not preclude passing on higher costs ultimately incurred. In 

practice the parties had managed their joint obligation sensibly and pragmatically, with no 

complaint by either of the other's performance. 
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The Facilitation Principle  

As no breach was established, the damages case did not arise, but the Court addressed 

it. The facilitation principle (Cessnock City Council v 123 259 932 Pty Ltd [2024] HCA 17) 

permits, but does not require, inferences in a plaintiff’s favour where the defendant’s 

wrongdoing has made proof of loss difficult; it gives a plaintiff “a fair wind”, not a “free 

ride”. Here, any present difficulty of proof was a product of the Owners’ own conduct of 

the litigation: they had known of the Special Condition and the quotation position 

throughout, had originally run a now-abandoned case that work was unauthorised, and 

had reformulated their loss repeatedly. Had they advanced the present case at the outset, 

it might have been proved conventionally. The principle could not be invoked to throw 

onto the Builder the onus of proving it had obtained two quotes for work done years earlier. 

Further, the inferences sought were unjustified, and the Owners’ calculation failed to bring 

to account the items where the Builder had charged less than reasonable cost ($344,679), 

which would have had to be set off. 

The Builder was entitled to judgment for Invoices 18 and 21, with interest and costs. 

Practical Takeaways 

• The decision is an illustration that whether a contractual obligation is joint or 

several is a question of construction, and that a clause framed as a mutual 

undertaking (“the Builder and Owners shall work together”) may impose a joint 

obligation that neither party can enforce against the other by an action for 

damages. 

• Cooperation clauses may be construed as exhortatory rather than promissory. 

Parties who want a quotation or tendering obligation to be enforceable should 

impose it expressly and unilaterally on the relevant party, and specify the 

consequence of non-compliance. 

• The case is a useful reminder that, in cost plus contracts, the owner’s real 

protection lies in approval mechanisms. Here, the operative protection was the 

requirement that all contracts be approved by both parties as to cost and quality, 

not the aspirational two-quote requirement. 

• Even where a party is obliged to obtain two quotes, that does not oblige 

acceptance of the lower quote, nor preclude passing on costs ultimately exceeding 

the quoted figure; quality and the exercise of commercial judgment remain 

relevant, especially on a luxury build. 
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• On damages, the decision confirms the limits of the facilitation principle after 

Cessnock: it assists with proof where the defendant’s wrongdoing caused the 

evidentiary difficulty, but it will not rescue a plaintiff whose difficulty of proof is the 

product of its own delayed and shifting conduct of the litigation. 

• A practical pleading lesson: a party should identify and commit to its true damages 

case early. Running a case on one basis (unauthorised work) and abandoning it 

years later for another (overcharging measured against reasonable cost) may 

forfeit the ability to prove loss in the conventional way and will not attract the 

facilitation principle as a substitute. 

• Any party invoking the facilitation principle to claim overcharging must also bring 

to account the benefits received from the same alleged breach; a one-sided 

calculation that ignores items charged below reasonable cost will not be accepted 
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85 Princess Pty Ltd v Fleming [2025] NSWCA 261 
 

Hearing dates:  11 November 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  10 December 2025 

Before:    Payne JA at [1]; Stern JA at [2]; Ball JA at [3] 

 

CONTRACTS – contract for the sale and purchase of Crown lease – defects – cracks in 

concrete slab – measure of damages – rectification damages – where multiple methods 

of rectification are available – where evidence led only in respect of one method of 

rectification – reasonableness of methods of rectification 

 

Facts 

By a contract dated 20 September 2021 (the Sale Contract), the appellant, 85 Princess 

Pty Ltd (85 Princess), acquired from Fleming Investments (ACT) Pty Ltd the Crown lease 

of land at Beard in the ACT, on which two recently built warehouses stood. The 

respondent, Mr Ian Fleming, was the company’s sole director and gave personal 

warranties under cl 70.2 of the Sale Contract, including that the construction work had 

been carried out properly and skilfully, that the building was structurally sound, and that 

the work complied with the Building Code of Australia and relevant standards. 

At the time of sale the Property was subject to a long-term sublease in favour of Reece 

Australia Pty Ltd, under which the landlord’s only repair obligation was for structural 

defects. Reece later granted an underlease to Go Troppo Fruit Market Pty Ltd, which 

occupied the Property and installed offices and cool rooms. 

Cracks appeared in the concrete slab on which the warehouses were built. Some were 

repaired with epoxy filler, but further cracks developed after completion. 85 Princess sued 

for $5,313,593.39, being the cost of replacing the slab.  

The primary judge, Brereton J, found Mr Fleming in breach of several warranties but held 

that replacement was not a rational or reasonable commercial response; the appropriate 

course was to repair existing cracks and monitor and repair new ones using an epoxy or 

polymer resin (the Epoxy Method). With no evidence of the cost of that course, 85 

Princess recovered only nominal damages of $100. It appealed; Mr Fleming filed a notice 

of contention. 
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Decision 

The Breaches  

The Court of Appeal (Ball JA, Payne and Stern JJA agreeing) held that the warranty in cl 

70.2(d) (that the building “is structurally sound and can withstand the loadings likely to 

arise from its expected use”) was not breached. The warranties addressed the position 

as at the date of contract; cl 70.2(d), using the present tense, was not a continuing 

warranty. There was no suggestion the slab was structurally unsound at the date of 

contract, nor that it would be if reasonable steps were taken to repair cracks with sealant. 

The warranty in cl 70.2(e) was breached: the slab did not comply with cl 9.5.1 of AS3600, 

which, though framed in the future tense, is a standard directed at how the slab is 

constructed. The slab had not been constructed so as to limit cracking to the extent 

required. Together with breaches of cll 70.2(a) and 70.2(c), this established liability. 

The Reasonableness Principle  

The Court restated the principles from Bellgrove v Eldridge (1954) 90 CLR 613: the prima 

facie measure of damages is the cost of making the building conform to the contract, 

subject to the qualification that the work must also be a reasonable course to adopt; if not, 

the measure is diminution in value. Ruxley Electronics & Construction Ltd v Forsyth [1996] 

AC 344 illustrates reinstatement being unreasonable where the cost is out of all proportion 

to the benefit, and confirms the relevance of whether the claimant intends to reinstate. 

Tabcorp Holdings Ltd v Bowen Investments Pty Ltd (2009) 236 CLR 272 confirms these 

principles, while indicating that “unreasonableness” is satisfied only in fairly exceptional 

circumstances. The party in breach bears at least an evidential onus of displacing the 

cost-of-reinstatement measure. 

The Court distinguished two situations. Where a defendant asserts a cheaper alternative 

method of rectification (as in Building Insurers’ Guarantee Corporation v The Owners  SP 

57504 [2010] NSWCA 23), it must lead evidence of the method, its effectiveness and its 

cost. Where a defendant simply contends it is unreasonable for the claimant to insist on 

reinstatement, the claimant takes the risk of recovering only nominal damages if it leads 

no evidence of loss on an alternative basis. 

The Outcome 

The Court accepted that the primary judge’s reasoning, insofar as it rested on the Epoxy 

Method as a cheaper alternative, was flawed: Mr Fleming had led no evidence of how the 

method would work for cracks under the installed structures, nor of its likely cost over the 

slab’s 20-year life, so he had not discharged the onus on that basis. 
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Nonetheless, Mr Fleming had discharged his onus of establishing that replacement was 

unreasonable, on the matters he had raised at trial. 85 Princess had bought the Property 

purely as a retirement investment; the warranties protected the value of that investment, 

and there was no evidence the cracking had reduced the Property’s value or rent, or that 

the tenants had complained. The Sale Contract itself, by warranting that the identified 

cracks had been properly repaired with epoxy or polymer resin (cl 70.2(f)), showed the 

parties contemplated that cracks would be repaired, not that the slab would be replaced. 

The terms of the Sublease and Underlease made it doubtful whether 85 Princess even 

had a right to demolish and replace the slab (a non-structural matter) without interfering 

with the tenants’ quiet enjoyment, and there was no evidence it had sought the tenants’ 

agreement. These objective facts indicated 85 Princess did not intend to replace the slab. 

Replacement was therefore unreasonable, and the appeal was dismissed with costs. 

Practical Takeaways 

• The decision is a useful restatement of the Bellgrove principle: the cost of 

achieving conformity with a contractual specification is only the prima facie 

measure of damages, subject to the qualification that reinstatement must be a 

reasonable course; the party in breach bears at least an evidential onus of 

displacing that measure. 

• The case draws a clear and important distinction between two ways a defendant 

may displace the reinstatement measure. To assert a cheaper alternative method 

of rectification, the defendant must prove the method, its effectiveness and its cost. 

To assert simply that reinstatement is unreasonable, no such evidence is needed, 

but the claimant who leads no evidence of loss on any alternative basis risks 

recovering only nominal damages. 

• A significant strategic lesson for claimants: pursuing an “all or nothing” 

reinstatement claim is risky. Had 85 Princess advanced an alternative claim for 

the cost of repairing future cracking over the slab’s life (as it had originally pleaded 

under the indemnity), it could have recovered substantive damages. Abandoning 

that claim left it with only nominal damages. 

• The claimant’s intention to reinstate is a relevant factor, and intention may be 

established objectively from the surrounding facts, not just from the claimant’s 

evidence. Where the property was bought as an investment, the defect is non-

structural, the contract contemplated repair rather than replacement, and lease 

terms make replacement impractical, a court may infer there is no genuine 

intention to reinstate. 
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• The decision illustrates the careful construction of warranties: warranties 

expressed in the present tense (“is structurally sound”) generally speak as at the 

date of contract and are not continuing warranties, while a construction standard 

framed in the future tense may nonetheless be directed at how the work is 

constructed. 

• A practical point on damages and proof: damages are not increased or decreased 

to reflect the certainty with which the facts establishing liability were proved. A 

qualification in the expert evidence going to the cause of a defect does not 

translate into a qualification about the reasonableness of the remedy. 

• The case is a reminder that lease terms matter to the reasonableness analysis. 

Where a landlord's repair rights and obligations under a sublease are confined to 

structural defects, the practical and legal feasibility of carrying out major non-

structural reinstatement (and the disruption to tenants) bears directly on whether 

reinstatement is a reasonable course. 

 

 

  



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 153 

Brown v Etna Developments Pty Ltd [2025] NSWSC 358 
 

 

Hearing dates:  10 – 14 March 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  30 April 2025 

Before:    Rees J 

 

TORTS – homeowner’s worst nightmare – development site next to plaintiffs’ home – 

developer excavates 9 metres to construct 55 apartments – geotechnical engineer 

identifies high risk of landslide at boundary – geotechnical advice ignored – excavations 

go beyond boundary – landslide – plaintiffs’ driveway collapses into development site – 

plaintiffs’ unable to access home by vehicle – plaintiffs’ property rendered worthless – 

developer and builder go in external administration – whether family members who ran 

the building company are personally liable. 

 

CORPORATIONS – directors and officers – whether de facto or shadow director – 

whether directors personally liable for directing or procuring the tortious conduct for the 

company – extent of duty owed by disabled director – principles at [236]-[243]. 

 

TRESPASS – whether each defendant excavated beyond the boundary – boundary not 

clearly marked. 

 

NEGLIGENCE – duty of care to maintain support for land, s 177 of the Conveyancing Act 

1919 (NSW). 

 

DAMAGES – whether rectification costs disproportionate to diminution of land value – 

whether reasonable to award rectification costs in the circumstances – principles at [265]-

[270] – general damages. 

 

CIVIL LIABILITY ACT – proportionate liability –– whether trespass an apportionable claim. 

 

Facts 

Facts Edmund Brown bought a house in Gosford where he lived with his partner, Irena 

Saric. The adjoining development site was owned by Etna Developments Pty Ltd (the 

developer), which planned to develop 55 apartments, requiring excavation up to 9 metres 
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deep. A geotechnical report identified a high risk of landslide along the western boundary 

(which supported the plaintiffs' driveway) and advised that contiguous flight auger (CFA) 

piles be installed prior to excavation, or, per a supplementary report, that temporary 

battered and benched slopes be constructed under geotechnical supervision. 

The developer engaged Nutek Constructions Pty Ltd (the builder). The geotechnical 

advice and the conditions of development approval were ignored. The builder erected the 

site fence on the plaintiffs’ land and excavated beyond the boundary. The plaintiffs’ 

driveway began to tip and their power pole to slump; despite their complaints and council 

pressure, little was done. Eventually a major landslide occurred, the driveway collapsed 

into the development site, the plaintiffs’ vehicles were trapped, and their property was 

rendered virtually worthless and subject to ongoing instability. 

By trial, the developer was in external administration and Nutek in liquidation. The 

remaining defendants were members of the Kalantzis family: Frank (Nutek’s sole 

director), his uncle Nick (who ran the company), his father Kon (who ran the building site), 

and his brother Alex (an on-site contractor). Rees J found Nick “intelligent” but evasive 

and self-serving, Kon belligerent and evasive, and Frank a “puppet” director with a 

disability who had no knowledge of the company’s affairs. 

Decision 

De Facto Directors  

Although Frank was the sole appointed director, her Honour found that both Nick and Kon 

were de facto directors under s 9AC of the Corporations Act 2001 (Cth). They ran the 

company together with delineated roles: Kon ran the building site, Nick ran the office and 

dealt with developers, consultants and regulators. The “vital factor” of the potentiality to 

control was satisfied (Buzzle Operations Pty Ltd v Apple Computer Australia Pty Ltd 

[2010] NSWSC 233), and Nick had held himself out to the plaintiffs as the builder. 

Negligence  

Her Honour held the developer and builder negligent and in breach of the statutory duty 

of care under s 177 of the Conveyancing Act 1919 (NSW). The excavation reduced or 

removed the support to the plaintiffs’ land. The risk of destabilising that land was 

foreseeable and not insignificant, and reasonable persons in the position of the developer 

and builder would have taken the precautions detailed in the geotechnical reports and 

conditions of consent (s 5B, Civil Liability Act 2002 (NSW)). No CFA piles were installed, 

the supplementary advice was not followed, and after a large quantity of tyres was 

discovered in the fill in 2017, nothing was done. The breaches caused the landslide and 
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damage (s 5D). Alex, sued only personally, had removed support for the land, including 

removing rocks placed under the driveway to address an earlier landslip; that breach 

made him liable in tort. 

Personal Liability of Directors  

A director who personally trespasses on behalf of a company is personally liable (O’Brien 

v Dawson (1942) 66 CLR 18). A director may also be personally liable as a joint tortfeasor 

where so personally involved in directing or procuring the tort as to “make it his or her 

own”, and, for negligence, where the director personally owes the plaintiff a duty of care 

(Anchorage Capital Master Offshore Ltd v Sparkes (2023) 111 NSWLR 304). The law of 

negligence applies an objective standard; no allowance was made for Frank’s disability 

(Allen v Chadwick (2015) 256 CLR 148). A reasonable person in the position of Nick, Kon 

or Frank could not have failed to appreciate the serious risk disclosed by the geotechnical 

report; each was engaged day-to-day in the excavation and took no steps to adhere to 

the recommendations. Each was personally liable. 

Damages  

For physical damage to land, a plaintiff may elect between the diminution in value and the 

cost of reasonable rectification (Evans v Balog [1976] 1 NSWLR 36; Roberts v Goodwin 

Street Developments Pty Ltd [2023] NSWCA 5). The cost of rectification is prima facie 

reasonable, and it is for the defendant to discharge an evidentiary onus that those costs 

are unreasonable, whether because there is no genuine intent to reinstate or because of 

gross disproportionality to the diminution in value. The diminution in value of Mr Brown’s 

house and land was $745,000; the cost of rectification was $2,122,232. Although there 

was a large difference, Mr Brown had, in effect, lost his home, had lived there since 2015 

and had not moved; this was a case where there was only one mode of fairly repairing 

the loss, and the defendants had not discharged their onus. Rectification was awarded. 

Both plaintiffs were also awarded $50,000 each in general damages for trespass, given 

the significant stress, inconvenience and dismissive and insulting treatment by the 

defendants. 

Apportionable Claims  

The Civil Liability Act applies to a claim “arising from a failure to take reasonable care” (s 

34(1)(a)), which requires the absence of reasonable care to be an element of the cause 

of action (Rahme v Benjamin & Khoury Pty Ltd (2019) 100 NSWLR 550). As the plaintiffs’ 

trespass claim was particularised to include a failure to take proper steps to secure the 

stability of the land, the claim was apportionable. The concurrent wrongdoer defence 

against the structural engineer’s company, Structural Holdings, failed for want of pleading 
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and evidence. As between the defendants, Kon, though more actively engaged in the 

excavation, was less able to prevent the loss than Nick, who held the geotechnical reports, 

liaised with council and was best placed to ensure compliance. Kon was held responsible 

for 30%, the other defendants 70%. Judgment was entered accordingly, with costs, and 

the matter was referred to the Building Commission NSW and ASIC. 

Practical Takeaways 

• The decision is a stark illustration of the statutory duty of support under s 177 of 

the Conveyancing Act and the common law duty: a developer and builder who 

excavate so as to remove support from neighbouring land, in disregard of express 

geotechnical advice and conditions of consent, will be liable in negligence for the 

resulting collapse. 

• The case confirms that a person who is not a formally appointed director may be 

a de facto director under s 9AC of the Corporations Act where they have the 

potentiality to control the company; here, two family members who ran the 

company between them were both de facto directors despite only a third being 

formally appointed. 

• A significant point on directors’ personal liability: a director is personally liable for 

a tort they personally commit (such as trespass), and may be liable as a joint 

tortfeasor where so involved in directing or procuring the tort as to make it their 

own. For negligence, the director must personally owe the plaintiff a duty of care; 

mere control of the company is insufficient. 

• The decision applies the objective standard of negligence strictly: a tortfeasor’s 

personal cognitive limitations do not reduce the standard of care or excuse liability. 

A “puppet” director with a disability was still held personally liable. 

• On damages, the case reaffirms the Evans v Balog principle that a homeowner 

who has effectively lost their home may recover the cost of reasonable rectification 

even where it greatly exceeds the diminution in value. The cost of rectification is 

prima facie reasonable, and the evidentiary onus of showing it is unreasonable 

(no genuine intent to reinstate, or gross disproportionality) lies on the defendant. 

• The decision is a useful guide to whether a trespass claim is apportionable under 

the Civil Liability Act: it depends on how the claim is pleaded. Where the trespass 

is particularised to include a failure to take reasonable care, the claim arises from 

a failure to take reasonable care and is apportionable; a purely intentional trespass 

is not. 
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• On apportionment between concurrent wrongdoers, blameworthiness and 

causative potency are compared. The party most actively engaged in the 

damaging activity is not necessarily the most responsible; the party best placed to 

prevent the loss (here, the person holding the reports and liaising with regulators) 

may bear the greater share. 

• A practical evidentiary lesson for defendants: a concurrent wrongdoer defence 

must be properly pleaded and supported by evidence of the alleged wrongdoer's 

failure to take reasonable care. A “thin” engineering document, overtaken by 

events, will not establish such a defence. 
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Manariti Plumbing Pty Ltd v Universal Property Group Pty Ltd [2025] NSWCA 135 
 

Hearing dates:  16 May 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  19 June 2025 

Before:    McHugh JA at [1]; Ball JA at [2]; Free JA at [3]. 

 

BUILDING AND CONSTRUCTION – progress payments – Building and Construction 

Industry Security of Payment Act 1999 (NSW) – validity of payment claim – identification 

of work to which progress claim relates – payment claim operating by reference to 

contents of earlier invoices – identification, in a reasonable way, of the work to which claim 

relates – no express or implied requirement in the Act that purported payment claim have 

the objective character of being a claim “for” construction work or for related goods or 

services 

 

Facts 

Facts Manariti Plumbing Pty Ltd (the subcontractor) entered into a construction contract 

with Universal Property Group Pty Ltd (the principal) for the supply of plumbing works on 

a multi-dwelling housing development at Lochinvar. 

On 31 March 2024, the subcontractor served a purported payment claim by email, 

attaching an invoice (no. 284), a subcontractor’s statement and a spreadsheet. The claim 

sought $221,901 and was expressly described as a payment claim under the Building and 

Construction Industry Security of Payment Act 1999 (NSW) (the SOP Act). The principal 

neither paid the amount nor served a payment schedule within time. 

The subcontractor commenced District Court proceedings, alleging the claim was a 

payment claim under s 13, that the principal had become liable under s 14(4), and that 

the amount was recoverable as a debt under s 15(2). The principal’s defence raised two 

grounds: that the claim failed to identify the construction work to which it related, and that 

the claimed amount was not for a progress payment for construction work carried out. 

The subcontractor sought summary judgment; the primary judge refused it, finding a real 

issue to be tried as to the validity of the payment claim. The subcontractor sought leave 

to appeal. 

A notable feature was that the spreadsheet revealed the claim was made on a “cost-plus” 

basis: it set out the subcontractor’s actual costs (around $360,457), added a 15% uplift 

for profit, and deducted payments already made under ten earlier invoices, producing the 
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claimed amount. As the subcontractor conceded, the earlier invoices had been issued on 

a fixed-price basis, so the claim involved a shift from a fixed-price to a cost-plus basis, 

including for work already paid for. 

Decision 

The Statutory Scheme  

The Court of Appeal (Free JA, McHugh and Ball JJA agreeing) reviewed the SOP Act 

scheme. Section 13(1) permits a person who “claims to be” entitled to a progress payment 

to serve a payment claim. Section 13(2) requires a payment claim to identify the 

construction work to which the progress payment relates, indicate the claimed amount, 

and state that it is made under the Act. Where no payment schedule is served, the 

respondent becomes liable for the claimed amount (s 14(4)) and the claimant may recover 

it as a debt (s 15(2)); in such proceedings the respondent may not bring a cross-claim or 

raise any defence about matters arising under the construction contract (s 15(4)(b)). 

Service of a valid payment claim is a necessary precondition to establishing the statutory 

liability (Brodyn Pty Ltd v Davenport (2004) 61 NSWLR 421; EnerMech Pty Ltd v Acciona 

Infrastructure Projects Australia Pty Ltd (2024) 115 NSWLR 56). 

Failure to Identify the Work  

On the first ground, the Court applied Nepean Engineering Pty Ltd v Total Process 

Services Pty Ltd (2005) 64 NSWLR 462: a payment claim cannot be treated as a nullity 

for non-compliance with s 13(2)(a) unless the failure to identify the work is patent on the 

face of the claim, which will not be so if the claim purports in a reasonable way to identify 

the particular work. The word “identify” is given a purposive construction; a claim must be 

reasonably comprehensible, and supporting documentation already provided may be 

relied upon. 

It was plain from invoice 284 that a payment claim under the SOP Act was being made 

under the contract for the period 21 June 2023 to 12 January 2024. The spreadsheet, 

described in the covering email as a breakdown of the invoice, was a source of 

identification of the work, and the ten earlier invoices it referenced (already received and 

paid by the principal) were a further source of identification. Although no prior invoices 

were referenced for the short period 1 –12 January 2024, the identification of that period 

and the description of the costs as labour, labour oncosts and materials was, in the context 

of a succession of invoices on the same project, not such a deficiency as to amount to a 

failure to identify the work in a reasonable way. The challenge under s 13(2)(a), if tried, 

was bound to fail. The matter was apt for summary determination, as the evidence at trial 

would be the same. 
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Lack of a Proper Basis to Claim  

On the second ground, the principal contended the claim was in substance one for 

damages or restitution (for work already performed and paid for) rather than a claim for 

payment under the contract, and so was not a valid payment claim. It relied on Southern 

Han Breakfast Point Pty Ltd v Lewence Construction Pty Ltd (2016) 260 CLR 340, which 

holds that the Act does not secure payment of amounts claimed by way of damages or 

restitution. 

The Court held this argument was indistinguishable from, and defeated by, EnerMech. 

There is no express requirement that a claim have the objective character of being a claim 

“for” construction work; the requirement in s 13(2)(a) is to identify the work to which the 

progress payment relates. Southern Han did not create an implied condition of the validity 

of a payment claim. Whether an amount is in fact payable depends on the proper 

construction of the contract and whether the work has already been paid for; those are 

matters for an adjudicator in the event of a dispute, not preconditions to validity. Given 

the Act’s spare language and purpose, there is little scope for implying unstated conditions 

of validity. This conclusion was reinforced by s 15(4)(b)(ii): a respondent who fails to serve 

a payment schedule cannot resist a debt claim by invoking the contract to show the claim 

was really one for damages or restitution. Where there is such a dispute, the respondent’s 

remedy is to serve a payment schedule and, if necessary, an adjudication response. 

Outcome  

The only defence raised was bound to fail. As the Court had the requisite material and 

assistance to reach a definite conclusion, and summary judgment is appropriate where 

the sole defence must fail even if extensive argument is needed to show it (General Steel 

Industries Inc v Commissioner for Railways (1964) 112 CLR 125; HNOE Limited v Angus 

& Julia Stone Pty Ltd [2024] NSWCA 271), the Court granted leave to appeal, allowed the 

appeal, set aside the District Court orders, and entered summary judgment for $221,901 

plus interest, with costs. 

Practical Takeaways 

• The decision confirms and applies the Nepean Engineering test: a payment claim 

is not a nullity for failing to identify the work unless the failure is patent on the face 

of the claim, and there is no such failure where the claim purports in a reasonable 

way to identify the particular work. “Identify” is construed purposively, against the 

Act's object of a speedy, informal resolution of progress payment disputes. 
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• A payment claim may identify the work by reference to other documents, including 

earlier invoices already provided to the respondent. Practitioners drafting claims 

can rely on incorporated material, but should ensure each period of work claimed 

is reasonably identifiable. 

• The case is significant for confirming, consistently with EnerMech, that it is not a 

precondition to the validity of a payment claim that it be demonstrably a claim “for” 

construction work. Southern Han identifies a limitation on what the Act secures, 

but did not create an implied condition of validity. 

• Whether a claim is in substance one for damages or restitution, or whether work 

has already been paid for, goes to the merits, not to validity. These are matters for 

an adjudicator, not grounds on which a court may treat a payment claim as invalid. 

• The decision underscores the consequences of failing to serve a payment 

schedule. A respondent who does not do so within time becomes liable for the 

claimed amount and, by s 15(4)(b)(ii), cannot resist a debt recovery action by 

invoking the construction contract. The orthodox course for a respondent disputing 

the basis of a claim is to serve a payment schedule and, if necessary, an 

adjudication response. 

• The case illustrates that challenges to the validity of a payment claim, depending 

as they do on the face of the claim, are often apt for summary determination. 

Where the only pleaded defence is bound to fail and the court has sufficient 

material, summary judgment is appropriate even if extensive argument is required 

to demonstrate the defence cannot succeed. 

• A practical warning for claimants: shifting the basis of a claim (here, from fixed-

price to cost-plus, including for work already invoiced and paid) may expose the 

claim to dispute on the merits before an adjudicator, even though it does not affect 

the validity of the payment claim itself. 
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Roberts Co (NSW) Pty Ltd v Sharvain Facades Pty Ltd (Administrators Appointed) 
[2025] NSWCA 161 

 

Hearing dates:  9 July 2025 

Jusridiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  23 July 2025 

Before:    Hammerschlag CJ in Eq; McHugh JA; Griffiths AJA 

 

BUILDING AND CONSTRUCTION – Building and Construction Industry Security of 

Payment Act 1999 (NSW) (the Act) ss 13, 14 and 31 – a written construction contract 

between the parties provides that if a payment claim under s 13 is made by email after 

5:00pm on a business day it is deemed to have been received at 9:00am on the next 

business day (the Deeming Clause) – s 14 of the Act provides that if a payment schedule 

in response to service of a payment claim is not provided by the respondent to the 

claimant within the time provided by the relevant construction contract or within 10 

business days of the time it is served, whichever time expires earlier, the respondent is 

liable to pay the amount claimed – the payment claim was served after business hours on 

Friday 28 February 2025 and the payment schedule was provided on 17 March 2025 – if 

the Deeming Clause operated to deem service of the payment claim to have been on the 

next business day ie. 3 March 2025, the payment schedule was within 10 business days 

of that day, but if service took place on 28 February 2025 it was out of time – HELD – 

service of the payment claim took place on Friday 28 February 2025 – the Deeming 

Clause did not operate to change that time for service to 3 March 2025 because on its 

proper construction s 14 of the Act permits the parties to agree a shorter period for service 

of a payment schedule than 10 business days from service of the payment claim but not 

a longer period – the payment schedule provided was out of time and the respondent 

became liable to pay the amount of the payment claim 

 

Facts 

Roberts Co (NSW) Pty Ltd (Roberts) engaged Sharvain Facades Pty Ltd (Sharvain) under 

a written construction contract dated 1 February 2023 to carry out design, construction 

and façade works for the paediatric services building at Westmead Hospital. 

Clause 29.2(2) of the contract (the Deeming Clause) provided that a notice given after 

5pm on a business day, or not on a business day, would be treated as received at 9am 

on the next business day. Section 14 of the Building and Construction Industry Security 
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of Payment Act 1999 (NSW) (the Act) provides that if a respondent does not provide a 

payment schedule within the time required by the construction contract, or within 10 

business days after the payment claim is served, whichever expires earlier, the 

respondent becomes liable to pay the claimed amount. 

On Friday 28 February 2025 at 7:18pm, Sharvain emailed a payment claim for 

$3,207,999.03 to Roberts by uploading it to the Payapps electronic system, to the email 

address of Roberts' nominated representative. Roberts provided a payment schedule on 

17 March 2025. If the Deeming Clause operated to deem service on the next business 

day (3 March 2025), the payment schedule was within time; if service occurred on 28 

February 2025, it was out of time. 

Sharvain sued Roberts in the Equity Division for judgment under ss 14(4) and 15(2). The 

primary judge (Stevenson J) held that the Deeming Clause purported to modify the 

operation of the Act and was therefore void under s 34 for all purposes, that the payment 

claim was served on 28 February 2025, that the payment schedule was out of time, and 

entered judgment for Sharvain. Roberts appealed. 

Decision 

The Operation of Section 14(4)  

Hammerschlag CJ in Eq held that the application of s 14(4) was dispositive of the appeal, 

making it unnecessary to decide whether the Deeming Clause was valid or void. 

The payment claim was sent by Sharvain and capable of being retrieved by Roberts on 

28 February 2025. It was therefore “given, sent or otherwise provided”, and so served, 

within the plain meaning of s 31(4); there is no requirement that the recipient actually be 

aware of an emailed payment claim (Demex Pty Ltd v John Holland (2022) 12 QR 438). 

That it was sent after business hours did not matter, since the law does not recognise 

fractions of a day (Prowse v McIntyre (1961) 111 CLR 264). 

Critically, his Honour held that the reference in s 14(4)(b)(ii) to “10 business days after the 

payment claim is served” means served within the terms of the Act, within a period 

specified in the Act, unaffected by any inter partes contractual variation of the kind 

contemplated by s 14(4)(b)(i). The overall effect of s 14(4), consistent with the Act’s policy 

of quick resolution, is that the period for providing a payment schedule can be 

contractually shortened, but not lengthened. 

Applying that construction: even if the Deeming Clause were effective, the time required 

by the contract for the payment schedule would have commenced on 3 March 2025 and 

expired on 17 March 2025. The time of service was 28 February 2025, so the 10 business 
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day period expired earlier, on 14 March 2025. Under s 14(4), the earlier time prevails. The 

payment schedule, provided on 17 March 2025, was therefore out of time, and Sharvain 

was entitled to judgment. As this was so, even if the Deeming Clause worked, it was 

unnecessary to decide whether it was valid or void, or the extent of any voidness; that 

question should await a case in which it needs to be answered. Griffiths AJA agreed. 

McHugh JA agreed the appeal should be dismissed, with substantially consistent 

reasoning. By cl 29.2 the parties had “otherwise agreed” within the meaning of s 13A(1) 

of the Electronic Transactions Act 2000 (NSW); the consequence was not that s 13A(1) 

gave statutory force to the agreement, but that s 13A(1) did not apply, and the Electronic 

Transactions Act could be put to one side. 

Roberts had specified its representative’s email address for the purposes of s 31(1)(d) of 

the Act. Where the Electronic Transactions Act does not apply, service “by email to an 

email address” under s 31(1)(d) occurs when the email is capable of being retrieved by 

the recipient. That occurred on 28 February 2025, so for the purposes of the Act, service 

occurred on that day. By s 14(4)(b)(ii) Roberts had a maximum of 10 business days from 

that date, which s 14(4) allows the parties to shorten but not lengthen. The parties’ 

agreement deeming the time of service to be later could not change that effect, as 

confirmed by s 34(1), under which the Act’s provisions “have effect” despite any contrary 

contractual provision. It was unnecessary to determine whether any contractual provision 

should be read down or severed, or whether s 34(2) rendered it void and to what extent. 

The appeal was dismissed with costs. 

Practical Takeaways 

• The decision establishes an important point of construction of s 14(4): the 

reference to “10 business days after the payment claim is served” is a period fixed 

by the Act, and the parties may by contract shorten the time for providing a 

payment schedule, but cannot lengthen it. The earlier of the contractual time and 

the 10 business day period always prevails. 

• A contractual “deeming clause” that postpones the time a payment claim is treated 

as served cannot operate to extend the period for serving a payment schedule 

beyond 10 business days from actual service under the Act. Even if such a clause 

is valid, it cannot defeat the statutory maximum. 

• The case confirms that, for the purposes of the Act, service of a payment claim by 

email under s 31(1)(d) occurs when the email becomes capable of being retrieved 

by the recipient; actual awareness by the recipient is not required (following 
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Demex). An after-hours email is served that day, the law not recognising fractions 

of a day. 

• A practical warning for respondents: the time to provide a payment schedule runs 

from the date the claim becomes available for retrieval, regardless of whether 

anyone in the organisation has read it. Respondents using electronic claim 

systems such as Payapps must have processes to detect and act on claims 

submitted after hours or on non-business days. 

• The Court deliberately left open the significant question of whether a deeming 

clause of this kind is void under s 34, and if so, whether it is void for all purposes 

or only to the extent of inconsistency with the Act. Practitioners should note that 

this remains unresolved at appellate level, and the primary judge’s view that such 

a clause is void for all purposes was not endorsed. 

• The decision illustrates the interaction between the Act and s 13A of the Electronic 

Transactions Act: where parties have “otherwise agreed” on the time of receipt of 

electronic communications, s 13A does not apply, but that does not give the 

contractual agreement statutory force; the Act's own service provisions and s 34 

continue to govern. 

• A useful reminder that a court will resolve an appeal on the narrowest dispositive 

ground available, declining to decide a contested question of general importance 

(here, the validity of deeming clauses) where the outcome does not turn on it. 
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CN1 Pty Ltd v NSW Self Insurance Corporation [2025] NSWSC 1464  
 

Hearing dates:  3 September 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  5 December 2025 

Before:   Kirk J 

 

BUILDING AND CONSTRUCTION – Home Building Act 1989 (NSW) – Developer – 

meaning of developer – meaning of residential development – whether non-contiguity of 

land determinative of existence of residential development 

 

BUILDING AND CONSTRUCTION – Home Building Act 1989 (NSW) – phrase “in relation 

to the work … a developer” in contract of insurance – whether Appeal Panel considered 

developer status in the abstract – whether Appeal Panel applied incorrect temporal focus 

to term 

 

INSURANCE – onus of proving exception to contract of insurance – whether Appeal Panel 

misapplied onus – onus of proof involves risk of non-persuasion, which risk did not arise 

 

Facts 

The plaintiff, CN1 Pty Ltd, claimed the benefit of insurance policies issued by the NSW 

Self Insurance Corporation (the defendant) in relation to residential building work on two 

non-adjoining lots at North Kellyville (Lots 544 and 547), within a subdivision known as 

“Stage 5 Blue Horizons”. On 17 February 2021, following a tender process, the plaintiff 

entered into two contracts with Willoughby Homes Pty Ltd for the construction of a house 

and studio (dual occupancy) on each lot, so that four dwellings were to be built. 

Willoughby Homes became insolvent in July 2022, leaving the work on Lot 544 said to be 

incomplete and defective (Lot 547 having by then been sold). The plaintiff sought 

indemnity under the policies (collectively, the Policy). Clause 3.4(a) of the Policy provided 

that it did not cover a claim by any person who was, in relation to the work, a “developer”, 

a term having the meaning given by the Home Building Act 1989 (NSW) (HBA). The 

defendant refused indemnity, contending the plaintiff was a developer in relation to the 

Lot 544 work. 

The Tribunal at first instance found the plaintiff was not a developer; the Appeal Panel 

reversed that, finding the whole of “Stage 5 Blue Horizons” was a “residential 
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development” and the plaintiff a developer. The plaintiff sought leave to appeal to the 

Supreme Court on questions of law under s 83 of the Civil and Administrative Tribunal Act 

2013 (NSW), and, alternatively, judicial review. 

Decision 

Preliminary Matters  

The Court noted that identification of a question of law is foundational to an appeal under 

s 83, and the plaintiff had failed to identify questions of law in its summons or written 

submissions. Four questions were ultimately formulated and leave to appeal granted on 

those only. The judicial review application was dismissed under s 34(1)(c) of the CAT Act, 

no good reason being shown why judicial review should be permitted in addition to the 

appeal. 

The Meaning of “Developer” and “a Residential Development” Section 3A of the HBA 

identifies who is a developer in relation to particular residential building work. The Court 

traced the legislative history, including the 2011 amendment which swiftly overturned the 

restrictive construction in Ace Woollahra Pty Ltd v Owners Strata Plan 61424 (2010) 77 

NSWLR 613, indicating Parliament intended a practical, consumer-protective operation. 

The relevant circumstance (s 3A(2)(a)) is that residential building work is done in 

connection with an existing or proposed dwelling in a building or residential development 

where four or more of the dwellings are or will be owned by the person in question. The 

term “a residential development” is not defined. The Court held it refers to a site with four 

or more existing or proposed dwellings which can, at the time the residential building work 

is done, meaningfully and reasonably be characterised as one residential development. 

That is a practical, multifactorial issue of characterisation. Relevant factors include 

whether there was some temporally proximate development process (as opposed to mere 

history), whether the land was the product of a subdivision for residential purposes and 

the person’s role in it, whether the land is contiguous, and whether there was more than 

one development application, building contract or insurance contract, none of which is 

definitive. Critically, the relevant time for the characterisation is when the residential 

building work is done. 

Question 1: Non-Contiguous Land  

The answer was “no”. Section 3A is not limited to dwellings on a single parcel of land. 

While contiguity is an important factor weighing in the characterisation, the lack of it is not 

necessarily conclusive; the word “land” can encompass more than one lot, and a site 
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partly divided (for example, by a drainage easement) might still be one residential 

development. The Appeal Panel did not err in this respect. 

Question 2(a): Considering the Issue in the Abstract  

The answer was “no”. The Appeal Panel did not characterise the plaintiff as a developer 

in the abstract; it considered whether the plaintiff was a developer in relation to the 

particular residential building work on Lot 544. 

Question 2(b): Incorrect Temporal Focus  

The plaintiff’s argument that the relevant time was the date of the insurance contract was 

rejected; the relevant time is when the residential building work is done (here, around 17 

February 2021). However, the Appeal Panel had erred by characterising the whole of the 

Stage 5 Blue Horizons subdivision (approved in 2015 and registered in 2016) as one 

residential development, focusing on the planning instruments, the subdivision and a s 94 

contribution, all matters considered well before February 2021. Those historical matters 

may be relevant but are not definitive; the Panel treated them as sufficient of themselves 

and at times treated “a residential development” as a process rather than a place. The 

Panel therefore proceeded upon a misconstruction of cl 3.4(a) by addressing whether the 

plaintiff was a developer at a time prior to when the work was done. That error was 

material and sufficed to uphold the appeal. 

Questions 3 and 4  

On onus (Question 3), the answer was “no”: the Appeal Panel reached a positive finding 

on the evidence and did not address, or need to address, where the burden of proof lay, 

so made no error. The complex question of whether cl 3.4(a) was an exception to 

coverage (engaging Wallaby Grip Ltd v QBE Insurance (Australia) Ltd (2010) 240 CLR 

444) was left unresolved. On irrational and illogical fact-finding (Question 4), it was 

“unnecessary to answer”; the Panel’s reasoning was sound given its understanding of the 

issue, the real problem being the misdirection identified under Question 2(b). 

Orders  

The appeal was upheld. As the characterisation issue admitted of more than one lawfully 

open finding, neither party’s preferred outcome was accepted. The Appeal Panel’s orders 

were set aside and the matter remitted to the Appeal Panel (not differently constituted) for 

determination according to law, with the defendant to pay the plaintiff's costs in the 

Supreme Court. 

Practical Takeaways 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 169 

• The decision provides authoritative guidance on the meaning of “a residential 

development” in s 3A of the HBA: it refers to a place (a site of four or more existing 

or proposed dwellings) that can, at the time the building work is done, meaningfully 

and reasonably be characterised as one residential development. It is not a 

process, plan or goal. 

• The characterisation of a person as a “developer” is a practical, multifactorial 

exercise. No single factor is decisive: contiguity of land, the existence of a 

proximate development process, the person’s role in any subdivision, and the 

number of development applications, building contracts or insurance policies are 

all relevant but none determinative. 

• The relevant time for assessing whether a person is a developer is when the 

residential building work is done, not when the insurance contract was entered. 

Historical matters (such as a subdivision years earlier) may inform the 

characterisation but cannot be treated as sufficient of themselves; a development 

process that is merely an historical fact does not make the owner a developer. 

• The case confirms that land need not be contiguous, nor confined to a single 

parcel, for s 3A to apply, consistently with the consumer-protective purpose of the 

provision and the legislative reversal of the restrictive Ace Woollahra construction. 

• A significant procedural reminder: an appeal under s 83 of the CAT Act lies only 

on a question of law, and the precise identification of that question is foundational. 

A summons and submissions that fail to articulate questions of law do not properly 

engage the Court’s jurisdiction. 

• Where an internal appeal or appeal to a court is available, a parallel judicial review 

application is liable to be dismissed under s 34(1)(c) of the CAT Act unless a good 

reason is shown for permitting it in addition to the appeal. 

• The decision illustrates that where the ultimate issue is one of characterisation 

admitting of more than one lawfully open conclusion, an appellate court that finds 

legal error will ordinarily remit the matter rather than substitute its own finding. 

• A practical point for insurers and insureds: a developer exclusion in a home 

warranty policy picks up the statutory meaning of “developer”, so disputes about 

coverage will turn on the s 3A characterisation exercise as at the time the work 

was done. 
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CBEM Holdings Pty Ltd v Sunshine East Pty Ltd [2025] NSWCA 250  
 

 

Hearing dates:  9 September 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  24 November 2025 

Before:   Mitchelmore JA at [1]; Adamson JA at [2]; Free JA at [123] 

 

CONTRACTS – building and construction – earthworks contract – termination prior to 

completion – whether respondents overpaid for work performed – payment claims under 

Building and Construction Industry Security of Payment Act 1999 (NSW) 

 

RESTITUTION – common money count – money paid under mistake – pleadings – 

necessary elements for pleading restitution – whether payment claims overstated 

percentage of work completed – recovery of differential between claimed and actual work 

– Uniform Civil Procedure Rules 2005 (NSW), r 14.12 

 

AUSTRALIAN CONSUMER LAW – misleading or deceptive conduct – alleged 

misrepresentations in payment claims as to extent of work completed – whether 

representations in payment claims were representations of fact 

 

APPEALS – appeal from District Court – whether primary judge erred in upholding 

restitution and misleading or deceptive conduct claims 

 

Facts 

Facts CBEM Holdings Pty Ltd (CBEM) carried out earthworks for the respondents, 

Sunshine East Pty Ltd and Chunlin Fan, on a building project at Dural under a “Trade 

Contract - for use with Construction Management Contract” dated 3 December 2021. The 

Trade Contract, a standard Master Builders Association form, was a sub-contract for use 

where there is a construction manager; ASY Construction Pty Ltd (ASY) was the 

respondents’ construction manager and agent. 

CBEM submitted four payment claims endorsed under the Building and Construction 

Industry Security of Payment Act 1999 (NSW) (SOPA). PC 1-3 were approved by ASY 

and paid; PC 4 was not approved, but as no payment schedule was served within time, 

the respondents became liable for the full amount, and summary judgment was entered 
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against them. Across the four claims CBEM claimed it had completed 53% of the works. 

In November 2022 the respondents terminated the contract before completion. 

The respondents sued in the District Court, contending they had paid more than the 

contract required for the work actually performed, and seeking restitution for money had 

and received (on the basis of mistake for PC 2 and PC 3, and compulsion of law for PC 

4) and damages for misleading or deceptive conduct under the Australian Consumer Law 

(ACL). The primary judge (Coleman SC ADCJ) found for the respondents, awarding 

$452,961.44 inclusive of GST. CBEM appealed on six grounds.  

Decision 

Construction of the Trade Contract (Grounds 1 and 5)  

CBEM’s central argument was that, once ASY approved a payment claim and the 

respondents paid it, CBEM’s entitlement was finally determined, and the contract 

constituted an exhaustive code precluding any later challenge or recovery of 

overpayments. Adamson JA rejected this. There was nothing in the express words 

showing any objective intention to deprive a party of its rights to litigate disputes or recover 

overpayments. The generic nature of the standard form meant little weight could be 

placed on the particular character of earthworks. Critically, cl 11(a) required the 

respondents to pay only the amount “properly claimed”, a strong textual indication that 

payment was not final but subject to a right of restitution if the claim turned out not to have 

been properly made. 

Most importantly, the contract was drafted against the background of SOPA. Payments 

made under SOPA are provisional, on a “pay now, argue later” basis, and SOPA 

preserves the parties’ rights to have their true contractual position ascertained later (s 32). 

A construction making payments final and binding would offend the prohibition on 

contracting out in s 34(2)(a) and be void. White Pointer Investments Pty Ltd v Creative 

Academy Group Pty Ltd [2023] NSWSC 817 was distinguishable, as SOPA had no 

application there, and Rees J’s use of “generally” recognised exceptions. The Trade 

Contract did not preclude the respondents from claiming restitution of any overpayment. 

Grounds 1 and 5 failed. 

Free JA agreed, elaborating that the qualifying adverb “properly” in cl 11(a), read with the 

requirements of cl 10 that a claim “accurately” identify and relate to work “actually done” 

and “properly value” it, meant CBEM had no entitlement to retain money for work not in 

fact performed. His Honour found it unnecessary to decide whether a differently worded 

contract conferring an unqualified right to retain payments would be void for contracting 

out. 
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Misleading or Deceptive Conduct (Grounds 2 and 3)  

The Court held the primary judge erred in characterising the payment claims as 

representations of fact. A payment claim is not itself a representation, though it may 

contain representations of fact or opinion. A claim that an item is 100% complete contains 

a representation of fact; but a claim of a percentage less than 100% involves an evaluative 

judgment and is generally a representation of opinion. An opinion honestly and reasonably 

held, however erroneous, is not misleading (Global Sportsman Pty Ltd v Mirror 

Newspapers Pty Ltd (1984) 2 FCR 82; Norton Property Group Pty Ltd v Ozzy States Pty 

Ltd (in liq) [2020] NSWCA 23). Ground 2 was therefore made out, but this did not affect 

the result, the judgment being independently founded on restitution. 

On causation (Ground 3), the Court held that CBEM’s submission of the payment claim 

was a cause of the overpayment. Any lack of diligence by ASY did not break the causal 

link, and contributory negligence has no role in this context (Henville v Walker (2001) 206 

CLR 459). Ground 3 failed. 

Restitution (Ground 4)  

The respondents’ claim was a common money count for money had and received, which 

may be pleaded in short form under UCPR r 14.12, no notice having been served requiring 

full pleading. It was sufficient to allege that more was paid to CBEM than was contractually 

owed and to claim the difference; no claim in contract, and no allegation of mistake, 

needed to be pleaded. CBEM’s suggestion that it was taken by surprise was rejected. 

Since at least John Holland Pty Ltd v Roads and Traffic Authority of New South Wales 

(2006) 66 NSWLR 624, it is established that a party who pays more in response to SOPA 

payment claims than the contractual entitlement may recover the difference as money 

had and received; this applies equally where there has been no adjudication. A SOPA 

payment is provisional, akin to a progress payment which is “prima facie to be considered 

provisional” (York Air Conditioning and Refrigeration (A/sia) Pty Ltd v The Commonwealth 

(1949) 80 CLR 11). PC 2 and PC 3 were paid under a mistaken belief that the work had 

been done, and PC 4 under SOPA compulsion; each supplied a recognised vitiating 

factor. Free JA elaborated that statutory compulsion, which has served its purpose, and 

total failure of consideration of severable items of work, each independently supported 

restitution. Ground 4 failed. 

Quantum (Ground 6)  

CBEM contended the experts’ “global” method (comparing total paid against total 

contractual entitlement, valuing each item in Rev 7 as a percentage) could not prove the 
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overpayment. The Court rejected this. The method was entirely apt to quantify a claim for 

money had and received. CBEM had conducted its defence below on exactly this basis, 

participating in a consensual concurrent-evidence process and a joint schedule; it was 

bound by the conduct of its case (R v Birks (1990) 19 NSWLR 677). It adduced no 

business records and no evidence of quantum other than its own expert’s opinion, by 

which it was bound. Ground 6 failed.  

Practical Takeaways 

• The decision establishes that a payment made in response to a SOPA payment 

claim is provisional, not final. A principal who pays a payment claim (whether 

voluntarily, or compulsorily because no payment schedule was served) retains the 

right to have its true contractual liability determined later and to recover any 

overpayment. 

• A construction contract within the ambit of SOPA cannot make payments final and 

binding so as to foreclose later recovery; such a clause would offend the 

prohibition on contracting out in s 34 and be void. Practitioners drafting or advising 

on construction contracts should not assume that a contractual payment-

certification regime forecloses litigation of the parties' true entitlements. 

• The case is a useful guide to recovering an overpayment: the orthodox vehicle is 

a common money count for money had and received, which may be pleaded in 

short form. It is sufficient to allege that more was paid than was contractually owed 

and to claim the difference; a claim in contract need not be pleaded, and mistake 

need not be alleged. 

• The decision identifies the available vitiating factors where SOPA payments are 

recovered: mistake (where a payment claim is paid in the belief that the work was 

done), payment under statutory compulsion that has since served its purpose, and 

total failure of consideration of severable items of work. Free JA’s reasons indicate 

the categories are not closed. 

• A close drafting point of wide application: a qualifying adverb such as “properly” 

(“the amount properly claimed”) is a substantive limitation. It signifies that the 

contractor’s right to retain payment extends only to work accurately identified, 

actually done and properly valued; an undisputed claim does not become 

unassailable merely because no dispute was notified within the contractual time 

limit. 
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• On the ACL, the decision draws an important distinction: a payment claim is not 

itself a representation. A claim that an item is 100% complete is a representation 

of fact, but a claim of a lesser percentage is generally a representation of opinion, 

and an opinion honestly and reasonably held is not misleading or deceptive even 

if erroneous. Claimants pursuing a misleading conduct case on percentage-based 

payment claims should plead the integers of the claim with care. 

• A causation reminder: a third party’s (here the construction manager’s) lack of 

diligence in assessing a payment claim does not break the causal link between 

the contractor’s claim and the principal’s payment, and contributory negligence 

has no role in a misleading or deceptive conduct claim. 

• A forensic and tactical warning: a party is bound by the way its counsel conducts 

the case. Having participated in a consensual concurrent-evidence and joint-

schedule process on quantum, CBEM could not resile from it on appeal. A 

contractor who destroys its records, assuming payments are final, bears the 

forensic consequences: the only evidence of the work performed may be what 

experts can later detect on site, and unverifiable work will be attributed no value. 
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All Civil Solutions Group Pty Ltd v Woonona-Bulli RSL Memorial Club Ltd [2025] 
NSWCA 273 

 
 

Hearing dates:  9 October 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  17 December 2025 

Before:   Ward P at [1]; McHugh JA at [78]; Griffiths AJA at [83] 

 

BUILDING AND CONSTRUCTION – claim by subcontractor against principal for recovery 

of amount outstanding in relation to debt certificates issued under Contractors Debts Act 

1997 (NSW) – where obligation of principal (the Club) to pay money owed to contractor 

(Builder) under construction contract was assigned to subcontractor pursuant to s 8(1) of 

the Contractors Debts Act 1997 (NSW) – where defence by principal raised set-off – 

determination of separate question by primary judge as to construction of s 11(4) of 

Contractors Debts Act 1997 (NSW) – where subcontractor contended s 25(4)(a) of 

Building and Construction Industry Security of Payment Act 1999 (NSW) constrains 

operation of s 11(4) of Contractors Debts Act 1997 (NSW) such that principal not entitled 

to raise any contractual defences arising under the construction contract between 

principal and defaulting contractor – application for leave to appeal from decision of 

primary judge rejecting subcontractor’s contention – leave to appeal refused with costs – 

obiter dicta as to construction of s 11(4) of Contractors Debts Act 1997 (NSW) 

 

Facts 

In December 2023, Warrane Design Construct Fit-Out (the Builder) engaged the 

applicant, All Civil Solutions Group Pty Ltd (All Civil), as a subcontractor to carry out part 

of the construction work the Builder was contracted to do for the respondent, Woonona-

Bulli RSL Memorial Club Ltd (the Club). 

In 2024, All Civil served payment claims on the Builder, obtained adjudication 

determinations under the Building and Construction Industry Security of Payment Act 

1999 (NSW) (the SOP Act), and entered judgments against the Builder in the District 

Court for the adjudicated amounts. It obtained debt certificates under s 7(1A) of the 

Contractors Debts Act 1997 (NSW) (the Contractors Debts Act) totalling $2,556,151.20. 

By serving those certificates with notices of claim on the Club, All Civil obtained an 

assignment, by operation of the Contractors Debts Act, of the Club’s obligation to pay 
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money owed under its contract to the Builder, up to the value of the certificates. After part-

payment, $1,200,670.24 remained outstanding. 

All Civil commenced proceedings in the Technology and Construction List to recover the 

debt under s 11(3) of the Contractors Debts Act. The Club’s defence raised, in effect, a 

claimed set-off: by operation of s 11(4), All Civil’s claim was subject to any defence the 

Club would have had if the Builder had sued it, and the Club contended it had defences 

worth at least $3,426,571.27, arising from variations and delay costs said to flow from the 

Builder’s breaches. All Civil contended that the defences available under s 11(4) were 

constrained by s 25(4)(a) of the Security of Payment Act, which precludes a respondent 

who commences proceedings to set aside a judgment from raising defences arising under 

the construction contract. 

Peden J, hearing the matter as a separate question, rejected All Civil’s contention and 

declared that, on the proper construction of s 11(4), the Club was entitled to raise the set-

off defence. All Civil sought leave to appeal. 

Decision 

The Court (Ward P, McHugh JA and Griffiths AJA agreeing) refused leave to appeal with 

costs. All Civil had argued the case raised an issue of general importance, the interaction 

between s 11(4) of the Contractors Debts Act and s 25(4) of the Security of Payment Act. 

That asserted importance was largely diminished by All Civil’s concession in oral 

argument that its reliance on s 25(4) was “diluted”, falling somewhere between dilution 

and abandonment. The complaint that All Civil had lost a substantial right to enforce the 

debt “with the benefit of” s 25(4) could not be reconciled with its acceptance that, on one 

view, s 25(4) was irrelevant to the construction of s 11(4). Confined to the construction of 

s 11(4), the issue of principle was of less import. As this was a further episode in an 

ongoing saga of litigation between the parties, and given the merits, leave was refused. 

Had leave been granted, the appeal would have been dismissed with costs. 

The Interaction of the Two Acts (Obiter)  

Section 25(4) of the Security of Payment Act is, by its terms, premised on proceedings 

commenced by the respondent (here the Club) to set aside a judgment obtained by filing 

an adjudication certificate. The proceeding before the primary judge was not such a 

proceeding; it was a proceeding commenced by All Civil to recover the assigned debt 

under s 11(3). The focus on the interaction between s 11(4) and s 25(4)(a) was therefore 

misplaced, as was the submission that All Civil had been deprived of the benefit of s 

25(4)(a). 
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All Civil’s submission that what it was assigned was a “judgment unencumbered by 

contractual defences” put a gloss on s 8(1). What s 8(1) assigns is the obligation of the 

principal to pay money owed under the contract to the defaulting contractor: a chose in 

action subject to, and able to be limited by, the provisions of the contract between principal 

and head contractor. The primary judge did not err in so characterising it. Once the notices 

of claim were served, the Club became liable to pay All Civil the money it owed the Builder; 

and as the obligation is to make payments “as they become payable under the contract” 

(s 9(2)), the adjudicated amount was automatically assigned and payable to All Civil at 

that point. 

There was nothing to suggest s 25(4)(a) was to have ambulatory effect, informing the 

construction or operation of s 11(4). As to the proper construction of s 11(4): s 8(1) 

identifies the contractual obligation between the head contractor and the principal (which 

might be quantified by an adjudication determination). The proceedings notionally 

required to be considered under s 11(4) are proceedings between the Club and the 

Builder for recovery of the s 7(1A) debt. At the point of recovery of that debt, as opposed 

to the earlier proceeding in which the Club sought to set aside the adjudication 

determination, there is nothing in s 25(4) to preclude the Club raising a contractual or 

equitable set-off. Matters of set-off were therefore defences the principal would have had 

against recovery of the debt by the Builder but for the assignment. The primary judge did 

not err. 

McHugh JA added that, as a matter of construction of the Contractors Debts Act, the 

common-law debt under the contract between the principal and the head contractor which 

s 8(1) assigns has nothing to do with the Security of Payment Act or the statutory rights it 

confers. What s 8(1) assigns is a common-law contractual obligation, not the statutory 

obligation to pay an adjudicated amount under s 23(2). The parties had proceeded on the 

footing that the adjudications quantified that common-law obligation. Section 25(4) 

operates only where the principal commences proceedings to set aside the judgment, and 

no part of All Civil’s proceedings sought that relief. The defences preserved by s 11(4) 

were therefore unaffected by s 25(4). 

Practical Takeaways 

• The decision is significant guidance, in an area with a dearth of authority, on the 

interaction of the Contractors Debts Act and the Security of Payment Act. It 

confirms that the two statutory regimes are distinct: the Contractors Debts Act 

assigns a common-law contractual obligation owed by the principal to the head 

contractor, not the statutory entitlements created by the Security of Payment Act. 
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• A subcontractor who recovers an assigned debt under s 11(3) of the Contractors 

Debts Act takes it subject to s 11(4): the principal may raise any defence, including 

a contractual or equitable set-off, that it would have had against recovery of the 

debt by the head contractor had there been no assignment. The subcontractor 

stands in the head contractor’s shoes and is in no better position. 

• The “pay now, argue later” policy of the Security of Payment Act, and the 

restriction in s 25(4) on raising contractual defences, are not replicated in the 

Contractors Debts Act. Section 25(4) is confined to proceedings commenced by 

the principal to set aside a judgment entered on an adjudication certificate; it does 

not apply to, or constrain, a subcontractor’s recovery proceedings under s 11(3). 

• What is assigned by s 8(1) is a chose in action, subject to and limited by the head 

contract. A subcontractor cannot, by taking the assignment route, obtain a debt 

“unencumbered” by the principal’s contractual defences. Practitioners advising 

subcontractors should appreciate that the Contractors Debts Act route exposes 

the claim to the principal’s substantive contractual defences against the head 

contractor. 

• A practical consequence for principals: a set-off available against the head 

contractor (for example, for defective work, variations or delay costs) may be 

raised in defence of a subcontractor’s Contractors Debts Act claim. A principal is 

not left without remedy, and is not made liable under the Contractors Debts Act 

without an opportunity to be heard on the merits. 

• An orthodox limit on the principal's position: consistently with the principles of 

assignment, the principal may raise a set-off to reduce or extinguish the 

subcontractor’s assigned claim, but cannot bring a cross-claim against the 

subcontractor for an amount exceeding the assigned claim. 

• A practical point on leave to appeal: where a party concedes in oral argument that 

the issue said to give the case general importance is “diluted”, the asserted 

importance is undermined, and leave is the less likely to be granted, particularly 

in protracted inter partes litigation. 
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Champion Homes Sales Pty Ltd v Voulgaris [2025] NSWSC 1488 
 

Hearing dates:  9 July 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  12 December 2025 

Before:   Walton J 

 

APPEAL – Application for leave to appeal from the decision of an Appeal Panel of the 

New South Wales Civil and Administrative Tribunal – Civil and Administrative Tribunal Act 

2013 (NSW), s 83 – Appeal on a question of law – Principles governing grant of leave to 

appeal – Discrete treatment of contractual and statutory issues – No appeal as to question 

of contract 

 

APPEAL – Question of law – Construction of building contract – Whether the Appeal 

Panel’s construction of the contract was erroneous – Whether the contract provisions 

preclude the builder’s claim because the builder failed to take out warranty insurance – 

Principles of construction of commercial contracts – Notations 

 

APPEAL – Question of law – Whether the Appeal Panel erred in holding that the builder’s 

claim was part of the contract price – Builder not entitled to any payment from the owner 

except for the contract price 

 

APPEAL – Whether Appeal Panel erred in definition of “residential building work” – Home 

Building Act 1989 (NSW) – Operation of ss 10, 92 and 94 – Whether work of a preparatory 

nature constitutes “residential building work” – Effect of failure to obtain warranty 

insurance – Statutory bar on recovery – Relationship between Home Building Act 1989 

(NSW) and contractual rights 

 

APPEAL – Relief – Failure to appeal Tribunal Decision on contract – Failure to bring 

effective appeal to Appeal Panel on contract or in Supreme Court appeal – Leave refused 

on contract ground – Appeal otherwise dismissed 

Facts 

Facts Champion Homes Sales Pty Ltd (the builder) entered into a contract dated 23 June 

2022 with Evonne Voulgaris (the owner) for the construction of a new two-storey 

residential dwelling at Eastlakes. The contract price was $530,000, with a $15,000 tender 

fee already paid by the owner to be credited towards that price. 
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The builder carried out preparatory work directed at obtaining development approval, 

including a contour survey, geotechnical and dilapidation reports, architectural plans, a 

permeability assessment and a sewer peg out, lodging a development application which 

the Bayside Council approved in November 2022. The associated fees and charges 

totalled $9,874.63. No physical building works were undertaken before the contract 

ended. After the owner failed to establish her ability to pay and to deposit funds into a 

security account, the builder issued breach notices and terminated the contract in July 

2023. 

The builder claimed in the NSW Civil and Administrative Tribunal (NCAT) $74,374.63: 

damages of $79,500 (15% of the contract price, an agreed pre-estimate under cll 29 and 

44.15), plus $9,874.63 in fees and charges, less the $15,000 tender credit. The builder 

had not taken out home warranty insurance. 

The Tribunal held the builder’s claim was precluded both by the terms of the contract and 

by s 92(2) of the Home Building Act 1989 (NSW) (the HB Act). The Appeal Panel 

confirmed the decision on the HB Act and dismissed the appeal, also observing that the 

contract barred the claim. The builder sought leave to appeal to the Supreme Court under 

s 83 of the Civil and Administrative Tribunal Act 2013 (NSW), and, nominally, judicial 

review. 

Decision 

The Contract Point (Grounds 4 and 5)  

The Court noted that the builder had not, before the Appeal Panel, expressly challenged 

the Tribunal’s finding that the contract itself barred the claim because no warranty 

insurance had been taken out. The contract contained, in several places, “Notations” 

stating that the builder could not demand or receive any of the contract price until warranty 

insurance was in force and a certificate provided. 

On Ground 4, the builder contended the Appeal Panel erred in treating the agreed 

damages as part of the contract price. The Court rejected this. The builder accepted 

damages are compensatory, and identified no basis for compensation other than the 

contract price; the only connection between the parties was the contract, and the builder’s 

acceptance that the $15,000 should be credited to the contract price confirmed this. An 

agreed damages clause merely obviates the need to quantify loss; it does not alter the 

compensatory nature of the damages. The Notations, therefore, operated to prohibit the 

builder’s claim where no warranty insurance had been taken out. 
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Leave to appeal on Ground 5 (the contract) was refused: it did not engage with the 

Tribunal’s finding that the contract precluded the claim, and that finding stood undisturbed. 

The conclusion that the contract barred the claim was sustainable on cll 3.1 and 38.2 

alone, and was independently buttressed by the Notations in cl 2(a) of Sch 1 and Sch 6. 

The HB Act Point (Grounds 1, 2, 3, 6 and 7) Although the contract conclusion was 

dispositive, the Court considered the HB Act grounds. The builder argued that the 

preparatory “building works” were not “residential building work” as defined in cl 2 of Sch 

1, so ss 92 and 94 were not engaged, and contended the Appeal Panel had wrongly 

followed Syed Ahmad Shoaib Ali Pty Ltd v Jandson Pty Ltd [2018] NSWCATAP 228 in 

adopting an expanded definition that included preparatory work, contrary to Lawrence v 

Ciantar [2020] NSWCA 89. 

The Court held that, consistently with the Lawrence Appeal and Grygiel v Baine [2005] 

NSWCA 218, preparatory work may constitute residential building work, though the words 

“involved in” require a closer connection with the construction of a dwelling than is needed 

for the wider definition of “building goods or services”. Unlike the remote feasibility 

investigations in the Lawrence Appeal, here the property was owned by the owner and 

the preparatory works were directly linked to, and directed at achieving, the construction 

of the dwelling on the site. The building works, therefore, involved residential building 

work. 

In any event, the outcome would be the same even if obtaining the DA were not residential 

building work. Section 92(2), unlike s 94(1), does not depend on work being done; it 

operates whenever a demand is made “under a contract for residential building work”, 

whether or not work has commenced. There was no dispute that the contract was for 

residential building work. Section 92(2) captures a deposit “or other payment”, broad 

enough to encompass a claim for the contract price or damages. As no compliant 

insurance was in force, the builder was precluded from making the claim, and the 

consequential prohibition in s 10 also operated. The HB Act grounds all failed. 

Orders  

Leave to appeal on Ground 5 was refused; the appeal was otherwise dismissed; the 

judicial review application (coextensive with the appeal) was dismissed; and the builder 

was ordered to pay the owner’s costs. 

Practical Takeaways 

• The decision is a reminder that s 92(2) of the HB Act does not depend on 

residential building work actually being carried out. It prohibits a demand for any 
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payment “under a contract for residential building work”, whether or not work has 

commenced, where compliant home warranty insurance is not in force. A builder 

who has done no physical construction is still caught if the contract is one for 

residential building work. 

• Section 92(2) is to be distinguished from s 94(1). Section 94 operates only where 

residential building work has, in fact, been done by an uninsured contractor. 

Section 92(2) is engaged by the demand itself, irrespective of whether work has 

been undertaken. 

• The phrase “or other payment” in s 92(2) is broad enough to capture not only a 

deposit or the contract price but also a claim for damages, including liquidated or 

agreed damages. A builder cannot avoid the prohibition by characterising its claim 

as one for damages rather than the contract price. 

• The case confirms, consistently with Lawrence v Ciantar, that preparatory work 

may be “residential building work” within cl 2 of Sch 1 of the HB Act, but the words 

“involved in” require a closer connection with the construction of a dwelling than 

the wider “building goods or services” definition. Whether preparatory work 

qualifies is fact-sensitive: feasibility investigations may be too remote, but DA-

related works on the owner's own land, directed at the very dwelling to be built, 

will generally have the requisite connection. Physical work on site is not essential. 

• A practical drafting and litigation point: contractual “notes” stating that a builder 

cannot demand or receive payment without warranty insurance in force can have 

substantive contractual effect. Where the schedules form part of the contract, such 

notations, read with the contract as a whole, may independently bar a builder’s 

claim, separately from the statutory prohibition. 

• An agreed damages clause does not change the compensatory character of the 

damages. Where the only relationship between the parties is the building contract, 

agreed damages calculated as a percentage of the contract price compensate for 

loss connected to that price; the clause merely removes the need to quantify the 

loss. 

• A procedural warning for appellants: a point not raised before the NCAT Appeal 

Panel will rarely be entertained on a s 83 appeal. A finding of the Tribunal left 

unchallenged before the Appeal Panel stands undisturbed, and leave to appeal 

on a ground that does not engage with that finding is likely to be refused. 



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 183 

• A bare assertion of judicial review under s 69 of the Supreme Court Act, 

unsupported by submissions and coextensive with the statutory appeal, will be 

treated as adding nothing and dismissed with the appeal. 
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Tanwar Institute of Professional Studies Pty Ltd as trustee for Tanwar Family 
Trust v Gordian Runoff Ltd [2025] NSWCA 247 

 
 

Hearing dates:  29 October 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  17 November 2025 

Before:   Payne JA at [1]; Kirk JA at [2]; Ball JA at [3] 

 

INSURANCE – interpretation – standard business insurance policy – insurance of petrol 

station – meaning of “building” within policy – whether underground pipes fall within 

definition of “building” 

 

INSURANCE – interpretation – meaning of “contract value” – whether “contract value” 

distinguishable from “contract price” 

 

Facts 

In July 2015, the appellant, Tanwar Institute of Professional Studies Pty Ltd as trustee for 

the Tanwar Family Trust (Tanwar), received a notice from the NSW Environment 

Protection Authority (EPA) requiring upgrade work to its petrol station at Lewisham to 

control vapour recovery. The petrol station was leased to and operated by Tanwar 

Enterprises Pty Ltd; Mr Ramesh Tanwar was the sole director and shareholder of both 

companies. 

Mr Tanwar, a licensed builder, carried out the necessary work himself with the assistance 

of subcontractors between November 2015 and April 2016. The work required removal of 

part of the concrete apron and replacement of the underground pipes (about 300mm 

below ground) connecting the petrol storage tanks to the bowsers. On completion, testing 

revealed air entering the pipes; investigations found at least 24 small holes, with some 

evidence (a drill bit embedded in a pipe) that the damage had been caused maliciously. 

Tanwar claimed under a business insurance policy (the Policy), ultimately against the 

respondent insurer, Gordian Runoff Ltd (the Insurer). The Insurer denied liability. Tanwar 

commenced proceedings seeking $444,305, comprising the cost of identifying and 

rectifying the damage, business interruption (loss of rent), and claim preparation. Its 

evidence quantifying the claim was limited; for lost rent it relied only on Mr Tanwar’s 
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affidavit and the lease. The Insurer led expert quantity surveying evidence from Mr Cloete, 

who assessed the value of the upgrade work and the remedial work. 

The primary judge, Weber SC DCJ, rejected the claim on several bases, including that 

the pipes, by reason of their underground location, were not “Buildings” within the Policy; 

that the exclusion to the definition applied because the damage occurred during 

construction work whose contract value exceeded $100,000; that Tanwar had failed to 

comply with a change of risk condition; that Tanwar had failed to prove its loss; and that 

the lost rent and claim preparation claims were not made out. Tanwar appealed. 

The Decision 

The Definition of “Buildings”  

The Court of Appeal (Ball JA, Payne and Kirk JJA agreeing) held the primary judge erred. 

The definition of “Buildings” was inclusive and not exhaustive, and was to be read having 

regard to surrounding circumstances and purpose (Pacific Carriers Ltd v BNP Paribas 

(2004) 218 CLR 451; Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165). 

Contrary to the primary judge’s view, the ordinary meaning of “building” extends to 

structures below ground, such as a basement; the definition expressly covered 

foundations, swimming pools and storage tanks, which are usually underground. The 

pipes fell within the extended definition because they were “other structural improvements 

pertaining to the Buildings”: they were structures, and they pertained to the storage tanks 

(themselves expressly included), which they connected to the bowsers. Ground 4 

succeeded. 

The Exclusion  

The exclusion in para 4) of the definition removed from cover property undergoing 

construction work where the “total contract value of all work” exceeded $100,000 (20% of 

the sum insured). It was common ground the Insurer bore the onus. “Contract value” 

meant the value of work done under a contract, that is, the amount payable under the 

contract for the work. The Insurer made no attempt to prove the existence of any contract 

under which the EPA-compliance work was done, or the amount payable under it; much 

of the work was done by Mr Tanwar himself, and there was no evidence the 

subcontractors’ work exceeded $100,000. Relying on Mr Cloete’s evidence of the 

reasonable cost of the work was not sufficient, as that ignored the word “contract” in the 

expression; the value of work and the value of work under a contract are distinct concepts. 

Grounds 5 and 6 succeeded. (The Insurer had also abandoned reliance on the change of 

risk clause.) 
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Quantum  

Tanwar did not challenge the primary judge’s finding that it had failed to prove the loss it 

claimed (the invoices being unparticularised and passing between related entities), and 

the Court declined to order a retrial on quantum; Tanwar could not re-litigate an issue it 

lost and did not appeal merely because it had succeeded on liability. However, the Court 

held s 54 of the Insurance Contracts Act 1984 (Cth) was irrelevant to a failure to prove 

loss. As Tanwar was insured on a “Reinstatement or replacement” basis, the Insurer was 

obliged to carry out the rectification work or pay the cost of rebuilding, repairing or 

replacing the pipes; by denying liability it failed to do so. Tanwar was therefore entitled to 

recover as damages the reasonable cost of the work, which on Mr Cloete’s unchallenged 

evidence was $149,021. 

Lost Rent  

Clause 10 of the lease permitted abatement of rent only where the premises were 

destroyed or damaged so as to be unfit for occupation. There was no evidence those 

requirements were satisfied, and so no evidence that Tanwar Enterprises was entitled to 

an abatement of rent. The primary judge was correct to reject the lost rent claim. Ground 

8 failed. 

The appeal was allowed, the primary judge’s orders set aside, and judgment entered for 

Tanwar in the sum of $149,021, with costs at first instance and on appeal. 

Practical Takeaways 

• The decision confirms that an inclusive policy definition (one stating that a term 

“includes” listed items) captures the ordinary meaning of the defined word together 

with the listed items; the ordinary meaning of “building” extends to structures below 

ground, and the listed items there (foundations, tanks, pools) reinforced that 

underground location is no bar to cover. 

• The phrase “other structural improvements pertaining to the Buildings” is broad: 

“structural” is the adjectival form of “structure” and means any improvement that 

is a structure, and an item “pertains to” a building or included structure where it 

has a functional connection to it. Underground fuel lines connecting storage tanks 

to bowsers qualified. 

• A significant point on construction exclusions: where an exclusion turns on the 

“total contract value” of work, that means the amount payable under a contract for 

the work, not the reasonable market cost of the work. An insurer relying on such 

an exclusion (and bearing the onus) must prove the existence of the relevant 
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contract and the amount payable under it; expert evidence of the reasonable value 

of the work will not suffice. 

• Where work is carried out by the insured itself, rather than under a contract with a 

third party, an exclusion framed in terms of “contract value” may simply not be 

engaged. Practitioners drafting exclusions should consider whether “contract 

value” or “value of the work” is intended, as the two are distinct. 

• The case is a reminder that an insured who fails to prove its loss at first instance, 

and does not appeal that finding, will not be granted a retrial on quantum merely 

because it succeeds on liability on appeal. The hearing below covered both liability 

and damages, and the issue will not be reopened. 

• Even so, where an insured is covered on a “reinstatement or replacement” basis 

and the insurer wrongly denies liability, the insured may recover as damages the 

reasonable cost of the rectification work. Here that allowed recovery of the 

insurer’s own expert’s unchallenged figure, despite the insured’s failure to prove 

its pleaded (higher) loss. 

• A claim for loss of rent under a business interruption cover depends on the insured 

actually being deprived of rent. Where landlord and tenant are related entities, the 

insured must prove an entitlement to abatement under the lease; a lease that 

permits abatement only on destruction or damage rendering the premises unfit for 

occupation requires evidence those conditions were met. 

• A practical evidentiary warning: invoices passing between related entities, 

unparticularised and unsupported by evidence of labour, materials and contractor 

costs or the reasonableness of internal rates, are unlikely to discharge an insured's 

onus of proving loss. 
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Ahmau Developments Pty Ltd v Preet [2025] NSWSC 604 
 

Hearing dates:  13, 14, 15, 16, 21 May; 7 June; 24 July 2024; 9 May 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  12 June 2025 

Before:   Parker J 

 

BUILDING AND CONSTRUCTION – Contract – Specific performance – Where changes 

to zoning laws altered contractual parameters – Whether contract was frustrated by 

changes to zoning laws – No issue as to principle 

 

BUILDING AND CONSTRUCTION – Contract – Termination – Frustration – Where 

changes to zoning laws altered contractual parameters – Whether contract was frustrated 

by changes to zoning laws – Whether frustration is impacted by statutory scheme – No 

issue as to principle 

 

LAND LAW – Conveyancing – Contract for sale – Off the plan Contracts – Rescission – 

Where rescission of an off the plan contract for sale of land was sought – Where the 

Conveyancing Act 1919 s 66ZS creates requirements for rescission – Where changes to 

zoning laws altered commercial conditions – Whether developers acted unreasonably 

 

COSTS – Party/Party – Exceptions to general rule that costs follow the event – Orders 

when proceedings involve multiple parties – How parties liable – Multiple claims in multiple 

proceedings – Where statutory scheme modifies the general rule that costs follow the 

event – Whether statutory scheme captures the entirety of the multiple claims – Held: 

Conveyancing Act 1919 s 66ZS(8) applies only to claims under s 66ZS, not the 

proceedings as a whole 

 

Facts 

The plaintiff, Ahmau Developments Pty Ltd (Ahmau), was the vendor under off the plan 

contracts for the sale of subdivision lots at Leppington, on the southwestern outskirts of 

Sydney. The defendants were two married couples who were purchasers: the Preets, 

under a contract dated March 2017 for Lot 1040, and the Bakshis, under a contract dated 

April 2017 for Lot 1064. Each lot had an area of 313 square metres and a purchase price 

of $333,971, with a 10% deposit paid. 
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The contracts were subject to the statutory regime for off the plan contracts in Part 4, 

Division 10 of the Conveyancing Act 1919 (NSW) (the CA), which requires the Court’s 

leave for a vendor to exercise a contractual right of rescission where the purchaser does 

not consent. The contracts contained a four-year sunset date for registration of the 

subdivision plan annexed to the contracts (the Presale Plan). 

At the time of contracting, the land was zoned to prevent residential subdivision and 

required rezoning by the State Government. The sunset dates passed in March and April 

2021 without registration. In July 2021 the land was finally rezoned for residential 

development, and in September 2021 amendments to the relevant State Environmental 

Planning Policy introduced, for the first time, a maximum density of 16.5 dwellings per 

hectare, along with minimum lot sizes and a dwelling cap. These changes had the effect 

of rendering the Presale Plan obsolete. 

Ahmau obtained consent rescissions for the great majority of its presale contracts, but the 

Preets and the Bakshis refused. Ahmau commenced proceedings in August 2022 seeking 

the Court’s leave to rescind under s 66ZS of the CA; the purchasers cross-claimed for 

specific performance. Late in the trial, Ahmau was permitted to amend its claim to contend 

that the contracts had been frustrated, in which case no leave to rescind was needed and 

no question of specific performance could arise. 

Decision 

Frustration  

The Court held that both contracts had been frustrated, at the latest, by the introduction 

on 30 September 2021 of the new version of cl 4.1B of the Growth Centres SEPP 

imposing the maximum density restriction. A critical point of construction was that 

Ahmau’s best endeavours obligation applied only to registration of the Presale Plan, and 

not to any other plan. The combination of an externally imposed delay, followed by a 

significant and unforeseen change in the planning environment, had fundamentally 

changed the economics of the project. This was not a manufactured delay but exactly the 

type of supervening circumstance a sunset clause is designed to meet. 

As the contracts had been discharged by frustration, Ahmau’s alternative claim for 

statutory leave to rescind under s 66ZS did not arise and was dismissed, and the 

purchasers’ cross-claims for specific performance necessarily failed. 

Restitution  

The Court held that rescission by frustration should be accompanied by proper restitution 

to the purchasers. It rejected any measure based on loss of bargain damages, as the 
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contracts had ended without breach by Ahmau. It also declined to require Ahmau to cover 

the purchasers’ wasted conveyancing costs or stamp duty concessions: the purchasers 

had been well aware, when contracting, of the possibility of rescission, and Ahmau had 

never assured them the plan would be registered. 

However, the Court considered it proper to allow more than a mere refund of the deposits, 

so as to reflect the increased value of the land. Restitution would be calculated by applying 

an indexation factor to each deposit. Mr Bakshi’s argument for restitution of 40-50% of 

the purchase price, to reflect his contingent liability to pay the full price, was rejected as 

arbitrary: the function of restitution is to deprive a party of windfall benefits received at the 

other’s expense, and there was no evidence that the purchasers’ assumption of a 

contingent obligation to pay the price had benefited Ahmau. The Court accepted the 

Preets’ submission on the indexation factor, preferring a valuation-based indexation 

compounding over time until restitution is actually paid, given Ahmau’s delay in making 

the frustration claim and its continued retention of the deposits. The amounts were 

rounded, producing restitution of $74,000 to the Preets and $37,000 to the Bakshis. 

Costs  

The Court held that s 66ZS(8) of the CA, which makes a vendor liable for a purchaser’s 

costs in relation to proceedings for statutory leave to rescind unless the purchaser 

unreasonably withheld consent, displaced the ordinary rule that costs follow the event, 

and left no discretion where the purchaser’s refusal was not unreasonable. However, s 

66ZS(8) did not govern the costs of the cross-claims or of Ahmau’s frustration claim, which 

were legally and factually distinct and could have been brought in separate proceedings. 

The Court proceeded on the assumption (favourable to Ahmau) that s 66ZS(8) does not 

apply to costs incurred after an unreasonable refusal of consent, even if sought after 

proceedings commenced. Nonetheless, the purchasers’ refusal of Ahmau’s various offers 

was not unreasonable: no order under s 66ZS was ultimately obtained, so it could not be 

unreasonable to refuse something to which Ahmau was found not to be entitled. The s 

66ZS application required a multifactorial analysis whose outcome was not predictable, 

and the critical issues (including the construction point about the Presale Plan and the 

quantum of restitution) only crystallised at and after the trial. The purchasers were 

therefore entitled to the general costs of the proceedings. 

The cross-claims and the frustration claim were separate “events”. Ahmau was successful 

on the frustration claim (the quantum of restitution being an issue within it, not “clearly 

dominant or separable”), and the cross-claims failed. The purchasers were ordered to pay 

Ahmau’s costs solely referable to their cross-claims and to the frustration claim; Ahmau 
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was to pay the purchasers’ costs of the proceedings otherwise. Indemnity costs were 

refused: criticisms could be made of witnesses on both sides, the Beoco principle did not 

assist, and neither side’s settlement offers reflected the merits as ultimately found. No 

question of double representation arose, as the purchasers were sued separately under 

separate contracts. 

Practical Takeaways 

• The decision is a useful illustration of frustration of an off the plan contract. Where 

an externally imposed delay is followed by a significant and unforeseen change in 

the planning environment that fundamentally alters the economics of the project 

and renders the contracted-for plan obsolete, the contract may be discharged by 

frustration, removing any need for statutory leave to rescind. 

• A vendor’s best endeavours obligation under an off-the-plan contract may be 

confined to registration of the specific plan annexed to the contract. Where that 

plan becomes incapable of registration, the obligation cannot simply be 

transposed to some other, amended plan; this confinement was central both to the 

frustration finding and to the costs analysis. 

• On frustration, restitution is directed at depriving a party of windfall benefits 

received at the other’s expense, not at compensating loss of bargain. A refund of 

the deposit alone may be insufficient; a court may apply an indexation factor 

reflecting the increased value of the land. A valuation-based indexation that 

compounds until restitution is actually paid may be preferred where the vendor 

has delayed and retained the deposit. 

• A purchaser’s contingent liability to pay the balance of the purchase price under a 

frustrated contract does not, without evidence of a corresponding benefit to the 

vendor (for example, the pre-sale being treated by the vendor’s financier as 

security), justify a higher restitution sum. An arbitrary percentage of the price is 

not a proper measure. 

• Wasted conveyancing costs and stamp duty concessions are unlikely to be 

recoverable as restitution where the purchaser knew, when contracting, that 

rescission might be sought if the sunset date was not met. 

• Section 66ZS(8) of the CA displaces the ordinary costs rule: a vendor is liable for 

the purchaser’s costs of a statutory leave to rescind application unless the 

purchaser unreasonably withheld consent, and there is no residual discretion 

where the refusal was not unreasonable. The provision does not, however, govern 
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the costs of distinct claims (such as a frustration claim or a cross-claim) joined in 

the same proceedings. 

• Where a vendor’s application for leave to rescind ultimately fails, it will be very 

difficult to characterise the purchaser’s refusal of consent, or refusal of settlement 

offers, as unreasonable; it is hard to say it was unreasonable to refuse something 

to which the vendor was found not to be entitled. 

• A practical reminder on costs in multi-claim proceedings: costs follow the event 

distributively between distinct claims for relief, but where a party succeeds on a 

claim and loses on an issue within it, it will not pay the costs of that issue unless 

those costs are “clearly dominant or separable”. The quantum of restitution was 

treated as an issue within the successful frustration claim. 
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Fraser Lyne Constructions Pty Ltd v Waba [2025] NSWSC 600 
 

Date of Hearing: Unpsecified 

Jurisdiction:  Supreme Court of NSW 

Decision date:  18 June 2025 

Before:    Peden J 

 

CONTRACTS – Termination – Whether parties agreed to terminate building contract 

 

CONTRACTS – Remedies – Damages – Proof of loss or damage – Whether plaintiff 

entitled to loss of bargain damages following defendant’s alleged repudiation – Where 

plaintiff has failed to adduce precise evidence of quantum of loss of bargain damages 

 

Facts 

Fraser Lyne Constructions Pty Ltd, a residential building company acting through its sole 

director Mr Fraser Lyne, contracted with Dr Alakirawa Waba to build his home on river-

front land at Sancrox under a HIA standard form costs plus contract signed on 6 July 

2022. The contract entitled Fraser Lyne to a 20% builder’s margin on the building costs, 

in addition to an hourly rate. The contracted works were the plans approved by the council 

in March 2022, and a contractual estimate of approximately $1.1 million was a contract 

document. 

Dr Waba was funding the construction through a bank, with borrowing capacity of about 

$1,500,000 plus personal savings of up to $500,000. He and his mortgage broker 

repeatedly sought a schedule of progress payments required by the bank, which Fraser 

Lyne never provided. After Dr Waba had the drawings amended to include concrete slabs 

and a basement (approved by the council in November 2022), Mr Lyne maintained these 

were not a variation of the July 2022 contract; the contractual variation process in cl 17 

was never invoked. 

In February 2023, Fraser Lyne provided Dr Waba a document styled a “Proposal” and 

“Quote”, estimating the cost of the November 2022 plans at over $3.16 million (excluding 

builder’s margin). Dr Waba said he could not proceed at that price. 

Fraser Lyne later accepted what it alleged was Dr Waba’s repudiation and sued for loss 

of bargain damages of about $451,000, being the lost 20% builder’s margin. 
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Decision 

Agreement to Terminate  

The Court held that the parties had agreed to terminate the July 2022 contract, on the 

basis that Dr Waba would pay Fraser Lyne its reasonable expenses for site visits and 

meetings. Where parties conduct themselves so as to abandon a contract, the agreement 

is no longer on foot (DTR Nominees Pty Ltd v Mona Homes Pty Ltd (1978) 138 CLR 423). 

Dr Waba’s evidence of conversations in early 2023, in which Mr Lyne agreed to “shred 

the contract” and noted he had incurred costs to be sorted out, was accepted as honest 

and consistent with the documents; Mr Lyne’s contrary evidence was found unpersuasive, 

and several of his documents and assertions were rejected. The parties’ conduct, 

including Mr Lyne seeking to cancel the home owner warranty insurance and arranging a 

lawyer’s letter, was consistent with termination by agreement. The parties were in the 

process of negotiating a fresh contract for the new plans. Fraser Lyne’s invoice of 28 April 

2023 for $8,250 represented Dr Waba’s agreed liability for wasted expenses. Neither 

party had repudiated the contract. 

Damages  

Had repudiation by Dr Waba been established, Fraser Lyne would have been entitled to 

loss of bargain damages, but it failed to prove quantum. The expert quantity surveyor’s 

evidence was given no weight: his opinions were bald assertions, with no analysis, no 

reference to industry standards, no clear identification of the plans used, and unexplained 

assumptions about “high level costs”. The pre-contract estimate was also unreliable. 

Where a plaintiff could adduce precise evidence of loss but does not, the Court should 

decline to assess damages rather than pluck a figure from the air (Placer (Granny Smith) 

Pty Ltd v Thiess Contractors Pty Ltd [2003] HCA 10). 

Dr Waba was ordered to pay Fraser Lyne $8,250 (inclusive of GST). 

Practical Takeaways 

• A building contract can be discharged by an informal agreement to terminate; 

where parties conduct themselves so as to abandon the contract, it is no longer 

on foot, and a court will examine all the words and conduct of the parties at the 

relevant time. 

• Conduct consistent with termination (such as a builder seeking to cancel warranty 

insurance and arranging a lawyer’s cancellation letter, without asserting 

contractual rights or claiming damages) will weigh heavily against a later claim 

that the contract remained on foot and was repudiated. 
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• Amended plans do not automatically become part of an existing contract. Where 

the contract specifies particular approved plans and contains a formal variation 

process, that process must be followed; significantly different later plans may 

instead point to negotiation of a fresh contract. 

• A plaintiff bears the onus of proving the quantum of loss of bargain damages. 

Where loss is susceptible of evidentiary proof, a court will decline to assess 

damages at all if the evidence provides no rational foundation for a proper 

estimate; it will not guess. 

• Expert evidence of building costs must show its reasoning: bald assertions based 

on unspecified “experience” and “similar projects”, without analysis, industry 

reference material, quantities, or clear identification of the plans and standards 

assumed, are liable to be given no weight. 

  



2025: Building and Construction Law Year in Review Paul Folino-Gallo 
 
 

 196 

Hynash Constructions Pty Ltd v BRP Industries Pty Ltd [2025] NSWCA 14 
 

Hearing dates:  13 February 2025 

Jurisdiction:  Supreme Court of NSW, Court of Appeal 

Decision date:  19 February 2025 

Before:   Bell CJ at [1]; Adamson JA at [2]; Basten AJA at [47] 

 

APPEALS – application for leave to appeal – where applicant sought reduction of amount 

in payment claim served by respondent on account of an upfront payment made before 

the payment claim was served – whether defence alleging upfront payment as reduction 

was a defence prohibited by Building and Construction Industry Security of Payment Act 

1999 (NSW), s 15(4)(b)(ii) or whether it raised a matter which was required to be taken 

into account to determine the unpaid portion of the claimed amount – leave, if required, 

refused – otherwise appeal dismissed 

 

Facts 

In early 2022, Bathurst Regional Council engaged Hynash Constructions Pty Ltd (Hynash) 

as head contractor for a stormwater harvesting project. On 22 December 2022, Hynash 

subcontracted underboring works to BRP Industries Pty Ltd (BRP) for a fixed lump sum 

payable by progress payments. Schedule 2 to the subcontract required an upfront 10% 

establishment and mobilisation fee, and on 5 January 2023 Hynash paid BRP that upfront 

payment of $110,756.80. Clause 10.4 of the subcontract entitled Hynash, on termination, 

to reimbursement of any overpayment or other monetary benefits, including by set-off 

against amounts owed to BRP. 

BRP started work on 30 October 2023. In January 2024, Hynash advised that the works 

could not continue. BRP accepted Hynash’s repudiation, terminated the subcontract on 

13 March 2024, and on the same day served a payment claim under s 13 of the Building 

and Construction Industry Security of Payment Act 1999 (NSW) (the Act) for $234,286.80 

(which itself included a partial credit for a drawdown on the upfront payment). Hynash 

neither paid the claim nor served a payment schedule. 

BRP commenced District Court proceedings for the claimed amount. Hynash’s defence 

alleged the amount owing should be reduced by the upfront payment. BRP applied for 

summary judgment, and the primary judge (Russell SC DCJ) entered judgment for BRP 

for the full amount, finding that s 15(4)(b)(ii) of the Act, which prohibits raising a defence 

in relation to matters arising under the construction contract, precluded Hynash from 
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arguing that the upfront payment reduced the unpaid portion of the claimed amount. 

Hynash sought leave to appeal. 

Decision 

The Statutory Scheme and the Issue  

The Court of Appeal (Adamson JA, Bell CJ and Basten AJA agreeing with additional 

reasons) refused leave to appeal, if required, and otherwise dismissed the appeal. Where 

a respondent fails to serve a payment schedule, it becomes liable for the claimed amount 

(s 14(4)), and the claimant may recover the unpaid portion as a debt (s 15(2)(a)(i)); in 

such proceedings the respondent may not bring a cross-claim or raise any defence in 

relation to matters arising under the construction contract (s 15(4)(b)). 

Hynash sought to characterise the upfront payment as a partial payment of the payment 

claim under s 15(2)(a)(i), rather than a prohibited defence. The Court rejected this. 

Hynash’s counsel conceded that the subcontract was silent as to how the upfront payment 

was to be apportioned in reduction of a payment claim, so the question was one of 

construction of the contract. That concession was fatal: how, if at all, the upfront payment 

reduced the payment claim was a question arising under the construction contract, falling 

squarely within the prohibition in s 15(4)(b)(ii). 

Hynash’s construction was unsupported by the wording of ss 15(2)(a) and 15(4)(b) and 

inconsistent with the Act’s purpose. A payment made well before the payment claim could 

not be a payment of part of the claimed amount. Accepting Hynash’s argument would 

require a court to investigate all prior payments, for whatever purpose, undermining the 

prohibition and the Act’s scheme of timely payment with disputes resolved by adjudication. 

The right of reimbursement under cl 10.4 could have been raised in an adjudication had 

a payment schedule been served, or pursued in separate proceedings; the prohibition in 

s 15(4)(b) is confined to proceedings founded on the payment claim. Kennedy Civil 

Contracting Pty Ltd v Linx Constructions Pty Ltd [2024] NSWCA 243 was distinguishable, 

turning on concessions that the relevant payment was included in the payment claim. 

Basten AJA added that the “unpaid portion of the claimed amount” refers to the amount 

the respondent failed to pay by reference to the s 14 liability; a payment predating the 

payment claim does not qualify as payment of part of the claimed amount. The proper 

course was to identify such payments in a payment schedule. His Honour doubted leave 

was required, as the matter, though commenced by a summary judgment motion, was 

determined finally on the merits with no factual dispute; but if leave were required it should 

be refused. 
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The appeal was dismissed (leave refused), with costs. 

Practical Takeaways 

• The decision reinforces the strictness of the consequences under the Act of failing 

to serve a payment schedule. A respondent who does not serve a payment 

schedule within time becomes liable for the claimed amount and, in debt recovery 

proceedings under s 15(2)(a)(i), cannot raise any defence in relation to matters 

arising under the construction contract. 

• The expression “matters arising under the construction contract” in s 15(4)(b)(ii) is 

to be given a broad rather than narrow interpretation, consistent with the Act’s 

purpose. Where the effect of a prior payment on a payment claim turns on the 

construction of the contract, that is a matter arising under the contract and is 

prohibited. 

• A payment made before a payment claim is served is not a payment of part of the 

“claimed amount”. The “unpaid portion of the claimed amount” is the amount the 

respondent failed to pay against the s 14 liability; respondents cannot 

recharacterise earlier payments as part-payments of a later payment claim to 

circumvent the prohibition. 

• A respondent who wishes to rely on prior payments, set-offs or credits must do so 

by serving a payment schedule within time, identifying the amounts and the 

reasons payment is withheld. That preserves the right to have the dispute 

determined by an adjudicator. Failure to serve a schedule forfeits that opportunity 

in the debt proceedings. 

• Other contractual rights, such as a right to reimbursement of an overpayment on 

termination, are not extinguished; they may be pursued in separate proceedings, 

since the prohibition in s 15(4)(b) is confined to proceedings founded on the 

payment claim. But they cannot be deployed as a defence to the payment claim 

itself. 

• A practical procedural point: a judgment obtained on a motion styled “summary 

judgment” but in fact determined finally on the merits, with no factual dispute, may 

not truly be a summary judgment requiring leave to appeal. Where a matter is fully 

determined on the proper construction of a statute, the orders are final, not 

interlocutory. 

.   
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SE Ware Street Dev Pty Ltd v Kwik Flo Pty Ltd [2025] NSWSC 1060  
 

 

Hearing dates:  18 August 2025 

Jurisdiction:  Supreme Court of NSW 

Date of orders: 19 September 2025 

Decision date:  19 September 2025 

Before:    Peden J 

 

BUILDING AND CONSTRUCTION – adjudication under the Building and Construction 

Industry Security of Payment Act 1999 (NSW) – second or subsequent adjudication – 

where first adjudicator determined no jurisdiction to decide first defendant’s claim – first 

defendant withdrew application and obtained second adjudication – whether first 

adjudication decision a determination under s 22(1) – whether withdrawal was valid – 

whether second determination an abuse of process – whether issue estoppel applies – 

consideration of appropriate relief 

 

Facts 

In about March 2022, the directors of SE Ware Street Dev Pty Ltd (SE Ware) and Kwik 

Flo Pty Ltd discussed a joint development of SE Ware’s land at Fairfield. The parties 

disagreed about the terms of the agreement reached, in particular whether SE Ware had 

agreed to pay 30% of the costs of obtaining a construction certificate, the number of 

parking spaces SE Ware was entitled to, and whether there was an implied term that SE 

Ware would pay Kwik Flo’s costs and a reasonable margin if the project did not proceed. 

Kwik Flo carried out some work, but no construction certificate was obtained and the land 

remained undeveloped. On 15 May 2025, Kwik Flo lodged an adjudication application 

under the Building and Construction Industry Security of Payment Act 1999 (NSW) 

(SOPA), having served a payment claim of $3,000,000 plus GST. On 11 June 2025, the 

adjudicator issued a 30-page determination (the First Determination) accepting SE 

Ware’s version of the agreement and concluding that SOPA did not apply, as the contract 

fell within the exception in s 7(2)(c); the adjudicator held he had no jurisdiction and SE 

Ware was not required to pay any amount. 

On 20 June 2025, Kwik Flo purported to withdraw its application and lodged a fresh 

application with a different adjudication body, contending the first adjudicator had not 

made a “determination”. On 14 July 2025, the second adjudicator determined in Kwik Flo’s 
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favour for $1,200,000 (the Second Determination). SE Ware sought certiorari quashing 

the Second Determination and an injunction restraining its registration and enforcement. 

Decision 

Was the First Determination a “Determination”?  

The Court held that the First Determination was a determination for the purposes of ss 22 

and 26 of SOPA. A determination that no amount is payable because there is no 

jurisdiction is no less a determination than one made for another reason (Alucity 

Architectural Produce Supply Pty Ltd v Australian Solutions Centre [2016] NSWSC 608; 

Forte Sydney Carlingford Development Pty Ltd v Forte Sydney Carlingford Pty Ltd [2024] 

FCAFC 9). Olympia Group (NSW) Pty Ltd v Hansen Yuncken Pty Ltd [2011] NSWSC 165 

was distinguishable: there the adjudicator decided jurisdiction as a preliminary matter on 

the day of nomination, without considering the payment claim, schedule or response. 

Here, the adjudicator reached his conclusion only after considering the application, 

response and further invited submissions, in the course of a substantive determination. 

The reference to a “threshold” jurisdictional issue did not change this. 

It followed that Kwik Flo had no entitlement to withdraw the first application under s 17A 

(which must occur before determination), and so could not make a new application under 

s 26, the first adjudicator not having failed to determine within time. 

Relief  

The Court declined certiorari. SE Ware identified no specific jurisdictional error in the 

Second Determination, relying only on global “jurisdictional invalidity” through abuse of 

process and issue estoppel. The ordinary relief for abuse of process or issue estoppel is 

a stay or dismissal of the process, which SE Ware had not sought; instead it had engaged 

with the second adjudication. No authority supported quashing an adjudication on those 

grounds, and the application of issue estoppel in this context is controversial. 

However, the Court granted an injunction. As the First Determination was a valid 

determination not found to be invalid, it would be an abuse of the processes of SOPA for 

Kwik Flo to enforce the Second Determination as a judgment under s 25, given the 

commonality of issues, including the terms of the contract. That would be so even if the 

First Determination were vitiated by jurisdictional error: SOPA manifests an intention to 

prevent repetitious re-agitation of the same issues (Forte First Instance; Harlech 

Enterprises Pty Ltd v Beno Excavations Pty Ltd (2022) 18 ACTLR 245). SE Ware had not 

waived its rights, having consistently maintained the abuse of process objection. 

Kwik Flo was to be restrained from registering or enforcing the Second Determination. 
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Practical Takeaways 

• The decision confirms that an adjudicator’s determination that no amount is 

payable because the adjudicator lacks jurisdiction (for example, because the 

contract is excluded from SOPA) is nonetheless a “determination” for the purposes 

of ss 22 and 26. A determination of “nil” is still a determination. 

• The distinction with Olympia Group is important: an adjudicator who disposes of 

jurisdiction as a preliminary or threshold matter, without engaging with the 

payment claim, schedule and response, may not make a “determination”; but one 

who decides jurisdiction within a substantive consideration of the claim does. 

Labelling the issue “threshold” does not control the analysis; what matters is the 

process actually followed. 

• A claimant cannot withdraw an adjudication application under s 17A once a 

determination has been made, and cannot then re-apply under s 26. Where a 

determination (even an adverse jurisdictional one) has issued within time, the s 26 

pathway to a fresh application is not available. 

• SOPA manifests an intention to prevent repetitious re-agitation of the same issues. 

Resubmitting the same claim to successive adjudicators in the hope of a 

favourable outcome is an abuse of the processes of the Act, even if an earlier 

determination was itself vitiated by jurisdictional error. 

• A practical and important point on relief and timing: the orthodox remedy for an 

abuse of process is a stay or dismissal of the offending process, sought before it 

concludes. A respondent who does not seek a stay but engages with a second 

adjudication may be unable to obtain certiorari quashing the resulting 

determination, particularly without identifying a specific jurisdictional error. 

• However, abuse of process can still be met by an injunction restraining registration 

and enforcement of the second determination as a judgment under s 25. 

Respondents should nonetheless seek a stay early; engaging with the second 

process while maintaining the objection preserves the abuse of process argument 

but limits the available relief. 

• Consistently maintaining an abuse of process objection throughout the second 

process avoids any suggestion of waiver, even where the respondent participates 

in that process on the merits. 
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The Owners – Strata Plan 87003 v Raysons Constructions Pty Ltd [2025] NSWSC 
66 

 

Hearing dates:  7 February 2025 

Jurisdiction:  Supreme Court of NSW 

Decision date:  25 February 2025 

Before:    Leeming JA 

 

APPEAL – question of law – Civil and Administrative Tribunal – proceedings for breach 

of statutory warranties implied by Home Building Act 1989 (NSW) in residential building 

work – six year warranty period – Owners Corporation commenced proceedings four 

months after expiry of six year period – whether proceeding commenced in time – Senior 

Member found Owners Corporation commenced within further six month period 

authorised by s 18E(1)(e) because breaches only became apparent in last six months of 

warranty period – internal appeal – Appeal Panel overturned findings of fact and found 

proceedings not commenced in time – whether inconsistency on the face of Senior 

Member’s reasons was a slip – whether Appeal Panel’s construction of reasons involved 

error of law 

 

BUILDING AND CONSTRUCTION – residential building work – Home Building Act 1989 

(NSW), s 18E – construction of provision authorising commencement of proceedings in 

six months after expiry of six year warranty period – whether plaintiff bears onus of 

establishing facts so as to fall within s 18E(1)(e) – nature of awareness needed to be 

established in order to fall within section – significance of commencement of proceedings 

being jurisdictional 

Facts  

The plaintiff Owners Corporation owned the common property in a residential apartment 

building at Meadowbank. A certificate of completion issued on 15 July 2014. On 26 

November 2020, the Owners Corporation commenced proceedings in NCAT against the 

developer Wekan Pty Ltd and the builder Raysons Constructions Pty Ltd, alleging major 

defects in the common property, principally cracking in the concrete and water seepage 

and pooling. Wekan had external management appointed and obtained a stay under s 

440D of the Corporations Act 2001 (Cth), so the proceedings continued only against 

Raysons. 
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The Owners Corporation sued on the statutory warranties implied by s 18B of the Home 

Building Act 1989 (NSW), as a successor in title under s 18D. Because the proceedings 

were commenced more than six years after completion, the claim could only be in time if 

the breaches of warranty had become “apparent” within the last six months of the warranty 

period (s 18E(1)(e) and (f)), and only to the extent the breaches resulted in “major 

defects”. The Senior Member, after a hearing, found some claims made out and made a 

rectification order. Raysons appealed to an NCAT Appeal Panel, which upheld the appeal 

on the time-bar ground, found the proceedings out of time so that NCAT lacked 

jurisdiction, and dismissed the claim. The Owners Corporation appealed to the Supreme 

Court under s 83 of the Civil and Administrative Tribunal Act 2013 (NSW), an appeal 

confined to questions of law. 

Decision 

Defect Versus Breach of Warranty  

Leeming JA emphasised the essential distinction between a defect (a physical thing 

manifested in the structure) and a breach of statutory warranty (a legal conclusion about 

how the work was performed). Awareness of a defect does not entail awareness of a 

breach of warranty; cracking or water ingress may, but need not, result from a failure to 

build with due care and skill, and investigation may be required before a breach can be 

discerned (Vautin v BY Winddown, Inc (No 4) [2018] FCA 426). This distinction was 

central, as s 18E(1)(f) turns on awareness of “the breach”. 

Onus and Construction of s 18E  

The Court held that s 18E(1)(e) is not a traditional limitation period but, by virtue of s 

48K(7), an essential element of NCAT’s jurisdiction. The onus lay on the Owners 

Corporation, as moving party, to establish the facts bringing it within the additional six 

month window: paragraph (e) is a “distinct provision” by way of exception to the general 

rule in paragraph (a), and the party seeking the benefit of an exception must prove it 

(Dowling v Bowie (1952) 86 CLR 136; Vines v Djordjevitch (1955) 91 CLR 512). It would 

also be invidious for the builder to bear the onus of negating the plaintiff’s subjective 

awareness, a matter peculiarly within the plaintiff’s knowledge. The Court rejected the 

Owners Corporation's argument that s 18E should be construed beneficially: not every 

provision of a remedial Act is itself remedial, and the 2011 amendments in fact reduced 

the time for proceedings. 
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The Senior Member’s “Slip”  

The decisive issue was whether [35] of the Senior Member’s reasons bore its literal 

meaning. Read literally it was nonsensical and contradicted the surrounding paragraphs. 

Applying the principles of “rectification by construction” (Fitzgerald v Masters (1956) 95 

CLR 420; McHugh Holdings Pty Ltd v Newtown Colonial Hotel Pty Ltd), the Court held 

[35] contained an obvious slip: the reference to “breaches of s 18B warranties” should be 

read as “defects” or “deficiencies”, consistent with the very distinction the Senior Member 

was drawing. The Appeal Panel had erred in law by giving [35] its literal meaning; that 

misreading drove its findings of inconsistency and substantial miscarriage of justice, and 

hence its grant of leave to challenge questions of fact. 

Other Errors  

The Court identified further errors. The Appeal Panel had wrongly relied, by analogy, on 

Cyril Smith & Associates Pty Ltd v The Owners – SP 64970 [2011] NSWCA 181, a 

negligence case: damage is the gist of an action in tort, but a statutory warranty claim is 

contractual and the warranty period runs from completion, not accrual of a cause of action. 

Reference to a “duty to investigate” was unhelpful and distracted from the statutory 

question. The Appeal Panel also erred in treating the “Onerati v Phillips principle” as still 

requiring a single cause of action; that has been overtaken by ss 18D(2) and 18E(2). 

Critically, the Appeal Panel wrongly proceeded on the basis that awareness of any breach 

of warranty within the period disentitled reliance on s 18E(1)(e), even where the defect 

had been rectified or the later breach was unrelated. 

Conclusion  

Leave to appeal was granted and the appeal allowed. Grounds 1, 2 and 4 were made out; 

ground 3 was not. The Court did not, however, accept the Owners Corporation’s 

submission that a plaintiff escapes the time bar merely by showing the pleaded defect 

differed from what was known earlier: it is necessary to consider the entire body of 

knowledge from the first 5½ years and ask whether the plaintiff nonetheless was not, and 

ought not reasonably to have been, aware of the breaches of warranty pleaded. As the 

appeal was confined to questions of law and much evidence was not before the Court, 

that factual question could not be resolved. The Appeal Panel’s orders were set aside, 

with the consequence that Raysons’ internal appeal (including its undetermined grounds) 

returned to NCAT. Raysons was ordered to pay the Owners Corporation’s costs in the 

Supreme Court. Leeming JA observed that the parties’ costs likely already exceeded the 

amount at stake and urged compromise. 
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Practical Takeaways 

• The distinction between a defect and a breach of statutory warranty is fundamental 

to s 18E. A defect is a physical thing; a breach of warranty is a legal conclusion 

about how the work was done. Awareness of a defect does not, without more, 

amount to awareness of a breach, and pleadings and evidence in home building 

cases should keep the two concepts distinct, particularly where the s 18E(1)(e) 

window is in issue. 

• Section 18E(1)(e) is not an ordinary limitation defence. By reason of s 48K(7), 

commencing within time is an element of NCAT’s jurisdiction, of which the Tribunal 

must be satisfied regardless of the defendant’s stance. 

• A plaintiff relying on the additional six-month window in s 18E(1)(e) bears the onus 

of establishing the facts that bring it within that exception, including that awareness 

of the breach first arose in the last six months of the warranty period. The 

exception-and-onus principle in Dowling v Bowie applies, reinforced by the 

plaintiff’s peculiar knowledge of its own state of mind. 

• The “beneficial legislation” canon has limits. Not every provision of a remedial 

statute is itself remedial; an exception or limitation need not be read liberally, and 

a provision (like the 2011 amendments) that reduces claimants’ rights cannot be 

construed as if it expanded them. 

• Reasons for judgment or tribunal decisions containing an obvious slip are 

construed to give effect to their intended, not literal, meaning. The doctrine of 

“rectification by construction” applies to legal texts generally. An appellate body 

that gives a self-evidently erroneous passage its literal meaning, producing 

inconsistency, errs in law. Where a slip is suspected in a dispositive paragraph, a 

prompt application to the decision-maker to clarify can avoid costly appeals. 

• Negligence accrual principles (such as those in Cyril Smith) should not be applied 

by analogy to statutory warranty claims. The warranty period runs from completion 

of the work, not from the accrual of a cause of action, and the “duty to investigate” 

language apt to tort can mislead. 

• The single cause of action analysis in Onerati v Phillips has been overtaken by ss 

18D(2) and 18E(2); earlier enforcement of a warranty no longer necessarily 

precludes a later claim for a different deficiency. 

• Awareness of one breach of warranty in the warranty period does not 

automatically disentitle a plaintiff from relying on s 18E(1)(e) for a different, 
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unrelated breach, or for a breach concerning a defect that had been rectified. But 

nor is it enough for a plaintiff merely to show the pleaded defect differs from what 

was earlier known: the whole of the knowledge acquired across the period must 

be assessed against whether the plaintiff was, or ought to have been, aware of 

the particular breaches pleaded. 

• An NCAT Appeal Panel that disposes of an appeal on a jurisdictional ground would 

do well to also address the remaining fully argued grounds, to avoid the near-

certain need for a further hearing if the jurisdictional conclusion is later found to be 

wrong. 

 

  

 

 

 


