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Allspec Construction and Project Management Pty Ltd v Azizi [2024] NSWSC
905

Coram: Parker J
Court: Supreme Court of New South Wales

Date: 18 July 2024

REAL PROPERTY — caveat — equitable charge on defendant’s property as security for
guarantee obligations recognised by earlier judgement of this Court — lapsing notice issued —
plaintiff seeking to enforce “charge” — interpretation of extraordinarily badly drafted Deed
containing guarantee and indemnity — Roberts v Investwell Pty Ltd [2012] NSWCA 134 —
plaintiff, under Deed, did have an interest in defendant’s property capable of supporting caveat —

equitable charge recognised — final orders made in favour of plaintiff

Facts

The Court considered whether an equitable charge arose over Mr Azizi’s half-interest in a property
at Ettalong under a clause in a deed executed in January 2021. The underlying dispute related to
unpaid subcontracting invoices issued by Allspec, a company controlled by Mr Elia, for building
works performed for entities associated with Mr Azizi. In earlier proceedings, Hmelnitsky J held
that Mr Azizi, as guarantor, was personally liable under the deed for only $49,000 of the claimed
amount. In the present matter, Allspec sought to enforce clause 8.60 of the same deed as creating
an equitable charge over real property owned by Mr Azizi in New South Wales. The Court
examined whether the clause, although poorly drafted and ambiguous, could support such a

security interest.
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Decision

The Court held that clause 8.60 of the Deed did create an equitable charge over Mr Azizi’s real
property, including his half-share in the Ettalong property. Despite the poor drafting of the clause
and the Deed more generally, the second and third sentences of clause 8.60 were found to be
operative and sufficiently clear to evidence an intention to create an equitable charge. The Court
rejected arguments that the clause was merely definitional or void for uncertainty, noting that the
relevant debt, although not expressly stated, could be implied as Mr Azizi’s obligations under the
Deed. Applying the principles from Roberts v Investwell Pty Ltd and construing ambiguities in
favour of the surety under the Ankar principle, the Court nonetheless found the clause enforceable.

A declaration recognising the equitable charge was granted.
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Baeg v Wink Singh Pty Ltd [2024] NSWSC 589

Coram: Parker J
Court: Supreme Court of New South Wales

Date: 9 May 2024

EQUITY — specific performance — contract for sale of land — corporate purchaser’s obligations
guaranteed by sole shareholder and director — purchaser defaulted under contract — specific

performance ordered against purchaser and guarantor

Facts

The plaintiff, Seung Taeg Baeg, brought proceedings for specific performance of a contract for the
sale of land situated on Pennant Hills Road, West Pennant Hills, Sydney. On 4 September 2021,
Mr Baeg, as vendor, entered into a written contract with the first defendant, Wink Singh Pty Ltd
(“WSPL"), as purchaser, for a sale price of $3.5 million. A deposit of $87,500 was payable, and
the contract incorporated the Law Society standard form with additional special conditions,
including a guarantee by the second defendant, Mr Harkanwar Singh Chhabra. The original
settlement date of 4 September 2022 was extended twice, with a final deadline of 15 September
2023. When WSPL failed to complete, Mr Baeg issued a notice to complete, nominating 29
September 2023 as the new deadline. WSPL again failed to complete, prompting Mr Baeg to
initiate legal proceedings on 16 February 2024.

The key issues before the Court were whether the contract was valid and enforceable, and whether

specific performance could be ordered against both WSPL and Mr Chhabra as guarantor.
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Decision

The Supreme Court of NSW granted specific performance of a $3.5 million contract for the sale
of land at Pennant Hills Road, West Pennant Hills. Seung Taeg Baeg successfully enforced the
contract against the purchaser, WSPL, which had failed to complete by the final extended
settlement date of 29 September 2023. The Court also ordered specific performance against the
guarantor, Mr Harkanwar Singh Chhabra, who had contracted as principal under special condition
23 and assumed direct, coordinate liability for the purchaser’s obligations. The Court directed that
completion occur via PEXA by 3:30pm on 23 May 2024, with WSPL required to pay the balance
of the purchase price, interest, and adjustments. Both defendants were ordered to pay the plaintiff’s

legal costs, and the orders were to be served by S5pm on 10 May 2024.
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Bailey v Bailey [2024] NSWSC 101

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 31 January 2024

LAND LAW — Co-ownership — Statutory trust for sale — Appointment of trustees — Where
plaintiff guaranteed mortgage over property — Where defendant in default of mortgage —
Whether plaintiff co-owner — Whether plaintiff a trustee

Facts

The plaintiff, Mr Bruce Bailey, initiated proceedings under s 66G of the Conveyancing Act 1919
(NSW), seeking the appointment of trustees for the sale of a property in Cremorne, New South
Wales, and the distribution of sale proceeds. Mr Bailey and his sisters, Ms Glenice Bailey and the
late Annette Bailey, became registered proprietors of the property as tenants in common in equal
shares in 1982. Following Annette’s death in July 2020, Ms Bailey claimed to act as executrix,
although probate had not been granted. In 2017, Ms Bailey and Annette entered into a loan
agreement with the Commonwealth Bank, with Mr Bailey as guarantor, and a mortgage was
registered over the property. Repayments ceased in mid-2020, and after the Bank issued default
notices in 2022, Mr Bailey paid off the arrears and continued to service the loan to prevent
enforcement action. Despite Mr Bailey having paid over $73,000 by January 2024, Ms Bailey
refused to indemnify him or consent to a sale. The Bank commenced its own enforcement
proceedings but ultimately consented to a trustee sale. The key issues before the Court were
whether trustees for sale should be appointed and how the proceeds should be distributed,
particularly in light of Mr Bailey’s financial contributions and Ms Bailey’s refusal to sell or

indemnify.
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Decision

The Court found that Mr Bailey held his proprietary interest in the property subject to a binding
agreement and, alternatively, a proprietary estoppel. The agreement, formed during a family
provision dispute, required Mr Bailey to transfer his interest in the property to his sisters upon
request. The Court held that this agreement was valid despite the absence of a complete written
record and was supported by the conduct of both parties. Alternatively, even if there was no
binding contract, a proprietary estoppel arose as Mr Bailey had encouraged the defendants to act
to their detriment in reliance on the expectation that he would transfer his interest. Consequently,
it would be unconscionable for him to assert his full legal rights as a co-owner under s 66G of the
Conveyancing Act 1919 (NSW). The Court therefore declined to order a trustee sale. Nonetheless,
Mr Bailey was entitled to be indemnified for mortgage repayments he made as guarantor, and

judgment was entered in his favour for $73,387, with costs awarded against the defendants.
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Bavulo Pty Limited v Zhang Property Pty Limited [2024] NSWSC 879

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 19 July 2024

LAND LAW — Conveyancing — Contract for sale — Notice to complete — Where vendor
failed to serve notice of attornment — Where vendor allegedly failed to provide documentation
for calculation of adjustment figures — Where vendor allegedly failed to notify purchaser of
breach of lease — Whether vendor’s conduct prevented issuance of valid notice to complete —

Whether termination based on failure to comply with notice to complete valid

Facts

The dispute arose from a contract dated 23 December 2022 for the sale of a strata title unit in
Strathfield, where the vendor agreed to sell the property subject to a registered lease, with
completion set for 3 July 2023. The purchaser sought declarations that the vendor’s notice to
complete and subsequent termination were invalid, and requested an order for specific
performance. Leading up to the completion date, the parties exchanged information and
requisitions in accordance with contractual provisions, yet settlement did not occur as scheduled
due to the purchaser’s inability to obtain funds. The vendor then issued a notice to complete on 4
July 2023, requiring settlement by 19 July 2023. When the purchaser failed to comply, the vendor

issued a notice of termination on 21 July 2023.

The purchaser argued that the vendor was not entitled to issue the notice to complete, as it was in
breach of several contractual obligations, including failing to provide an attornment notice,

complete adjustment figures for rent, and disclose tenant breaches—each alleged to be
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fundamental breaches. The case turned on the construction of the contract and the legal efficacy

of the notice to complete.

Decision

The Court held that the vendor was entitled to issue a notice to complete on 4 July 2023. In
determining this, the Court applied well-established principles governing the validity of such
notices in contracts where time is not of the essence. Three criteria must be satisfied: the purchaser
must be in breach or guilty of unreasonable delay; the vendor must not be in breach and must be
ready, willing and able to complete at the nominated time; and the notice must allow a reasonable
period for completion. The dispute in this case centred on the second requirement—specifically,
whether the vendor’s conduct up to 4 July 2023 meant it was not ready, willing and able to

complete the contract.

The purchaser contended that the vendor’s failure to serve a notice of attornment at least two
business days prior to settlement, as required by clause 24.4.3 of the 2022 standard form contract,
rendered the notice to complete invalid. However, the Court rejected this submission. It
acknowledged that the current clause was more prescriptive than its earlier version by including a
clear timeframe, but found that clause 24.4.3 should be read together with other contractual
provisions, including clause 21.6, which states that timeframes are “normally” not essential, and
clause 20.8, which preserves certain rights after completion. The Court concluded that the notice
of attornment could be provided after the issuance of the notice to complete and that the vendor’s
omission did not amount to a breach which prevented it from being ready, willing and able to

complete.

Further, the Court considered that even if the vendor was technically in breach of clause 24.4.3 at
the time the notice was issued, this breach was not relevant or connected with completion in a way
that would render the vendor incapable of issuing a notice to complete. Drawing on authority such
as HG & R Securities Pty Ltd v Sayer and Chandos Developments Pty Ltd v Mulkearns, the Court

reaffirmed that only breaches that impede or delay completion—or demonstrate an unwillingness
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or inability to perform contractual obligations—will invalidate a notice to complete. The vendor’s

failure to provide the attornment notice at the required time was not of such a nature.

Accordingly, the Court found that the vendor had not engaged in any relevant breach of contract
at the time the notice to complete was served. The vendor was therefore ready, willing and able to
perform its obligations under the contract and entitled to issue the notice. As a result, the notice to

complete issued on 4 July 2023 was valid.
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Bremner v French (No 4); Aesthete 101 Pty Ltd v Stone [2024] NSWSC 793

Coram: Parker J
Court: Supreme Court of New South Wales

Date: 27 June 2024

CIVIL PROCEDURE — federal jurisdiction — special federal matters — Bankruptcy Act 1966
(Cth) — personal insolvency agreement — debtor a co-owner of five properties subject to orders
appointing statutory trustee for sale — debtor assigns interest in three of the properties to PIA
trustee — PIA trustee assigns debtor’s interest to purchasers — proceedings by purchasers against

sale trustee and other co-owner to obtain registration — whether jurisdiction “in bankruptcy”

REAL PROPERTY — statutory trust for sale — Torrens title — properties remain registered in
names of co-owners following order appointing sale trustee — co-owner assigns shares of
properties to purchasers — claim by assignees to require sale trustee and other co-owner to assist
in obtaining registration refused — nature of assigning co-owner’s interest — nature of assignees’
entitlements — whether a “statutory trust” rather than a trust in the strict sense — Property Law
Act 1958 (Vic), Part IV — claim refused — application by assignees to vary sale orders — orders
substantive or mechanical — Woods v Sheriff of Queensland (1895) 6 QLJ 163 — discretion —

failure to join assigning co-owner — standing — application refused

Facts

The case concerned five properties jointly owned by Dr Christopher Bremner and Mr Andrew
French. Following disputes between them, court proceedings were initiated in 2014, culminating
in several judgments, including orders for the properties to be sold and proceeds divided equally.

Although the properties were to be sold by November 2020, they remain unsold. Dr Bremner

Liability limited by a scheme approved under Professional Standards Legislation




2024: Real Property Law Year in Review Paul Folino-Gallo

brought a motion in 2023 seeking an extension of the sale period and various changes to the sale
process. These changes addressed three key issues: Mr French’s claims for contributions to the
properties’ upkeep, his entry into a Personal Insolvency Agreement (PTA) excluding Dr Bremner
as a creditor, and concerns over the Sale Trustee’s costs. The Court extended the sale deadline,
made provision for potential reimbursement to Mr French, and reserved questions about trustee
fees for later resolution. Concurrently, Mr French’s interest in three of the properties was sold to
companies controlled by solicitor Mr Farshad Amirbeaggi, acting through a complex arrangement
involving Harris Healthcare Pty Ltd, a prior creditor of Mr French. The resulting Sale Agreement
provided that the purchasers would pay the PIA Trustee, pending a court declaration or transfer

confirming their ownership.

Decision

The Court rejected the Purchasers’ argument that a trustee appointed under s 231 of the Property
Law Act 1958 (Vic) (‘PLA”) should be regarded as merely an agent for the owners, rather than a
trustee in the full sense. Despite differences from the NSW Conveyancing Act s 66G (notably the

absence of automatic vesting and conversion provisions), the Court held that:

1. A trustee appointed under s 231 PLA is indeed a trustee in the strict sense, not merely an

agent.

2. The trustee’s role, following appointment by Court order, is to perform a trust for sale of
the co-owned property, and co-owners’ previous beneficial interests in the property itself

are converted into rights to the proceeds of sale.

3. This is consistent with long-standing equitable principles and supports the interpretation
that Part IV of the PLA, like s 66G of the Conveyancing Act in NSW, creates a genuine

trust relationship.

The judge emphasised that if the Purchasers’ argument were accepted, it would undermine the
effectiveness of the statutory sale mechanism: co-owners could circumvent the trust by disposing

of their interests after the order, thereby defeating the purpose of the sale.

Liability limited by a scheme approved under Professional Standards Legislation




2024: Real Property Law Year in Review Paul Folino-Gallo

Thus, the Sale Trustee (Mr Stone) was confirmed to be acting under a true trust for sale, and the
co-owners (like Mr French) no longer held beneficial interests in the land itself post-appointment,
but only in the proceeds from its sale. The argument that PLA s 231 created only a “statutory” or

agency-like role was rejected.
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Bryant v Crompton [2024] NSWSC 238

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 12 March 2024

LAND LAW — Easements — Creation of easements — Creation by order of court — Application
for easement under s 88K of the Conveyancing Act 1919 (NSW) for right of carriageway — Where
plaintiff owns landlocked rural land — Whether proposed easement over neighbouring property

reasonably necessary — Where access possible via a paper road and across plaintiff’s other land

Facts

The plaintiff, Christopher Bryant, is a cattle farmer who owns landlocked rural land in Duck Creek,
northern New South Wales (Lot 101), along with adjacent Lots 74 and 104. He sought a statutory
easement under s 88K of the Conveyancing Act 1919 (NSW) to access Lot 101 from Duck Creek
Road via an unsealed track (Option A), which crosses Lot 21 (owned by Mr Tierney) and Lot 69
(owned by the defendants, Mr Crompton and Ms Denichilo-Harrison). Mr Tierney consented to
the use of the track, subject to maintenance and gate conditions. The defendants acknowledged Mr
Bryant’s need for access but opposed Option A, proposing an alternative route (Option C) via
third-party land. They raised concerns that Option A would interfere with their cattle farming

operations. The dispute centred on whether Option A was “reasonably necessary” under the Act.
Decision

The Court concluded that the easement sought by Mr Bryant (Option A) met the threshold of
reasonable necessity under s 88K of the Conveyancing Act 1919 (NSW), despite the existence of
an alternative route (Option C). The Court clarified that reasonable necessity does not require

absolute necessity, but rather a use that is substantially preferable to the alternatives. Although
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Option C was technically viable, it was found to be significantly less practical due to its
considerable environmental, engineering, and regulatory challenges—including swampy terrain,
multiple creek crossings requiring expensive infrastructure, and ecological concerns affecting
protected species. Conversely, Option A followed an existing track requiring less intervention and
offered more reliable, cost-effective access. Further, both options would still require some
incursion into Lot 69, undermining the argument that Option C would materially reduce impact on
the servient tenement. The Court ultimately found that Option A was substantially preferable and

thus reasonably necessary within the meaning of s 88K.
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Bryant v Crompton (No 2) [2024] NSWSC 586

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 8 May 2024

LAND LAW — Easements — Creation of easements — Creation by order of court — Where
court found proposed easement was reasonably necessary and substantially preferable to
defendant’s alternative —Where court ordered parties to confer on appropriate terms of easement

and costs order — Where parties could not agree — Where Court determines terms of easement

LAND LAW — Easements — Costs — Whether defendant acted unreasonably during course of
proceedings — Whether circumstances warrant departure from 88K(5) Conveyancing Act 1919

(NSW)

Facts

This case addressed the outstanding issues in Bryant v Crompton [2024] NSWSC 238, summarised
above at 16. Specifically, this case dealt with finalising the terms of the easement and determining

the appropriate costs orders, as the parties had failed to reach agreement on these matters.

Decision

The Court largely accepted the plaintiff’s proposed easement terms. On the issue of costs, the
Court declined to follow the usual position under s 88K(5) (which ordinarily requires the applicant
to pay the other party’s costs) and instead made no order as to costs, meaning each party would
bear their own legal costs. This was because the defendants’ conduct during the proceedings—

particularly their presentation of multiple unviable alternative routes and the conduct of their
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expert—was found to have unnecessarily prolonged and complicated the litigation. Although the
defendants were entitled to test the plaintiff’s case, they went beyond this by pursuing and later

abandoning weak alternatives, increasing costs.

The Court emphasised that while landowners resisting s 88K easements are entitled to legal
protection, a departure from the usual costs rule is justified where they act unreasonably, as

occurred here.
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Bugeja v Bugeja [2024] NSWSC 927

Coram: Slattery J
Court: Supreme Court of New South Wales

Date: 30 July 2024

CONTRACT - execution — the plaintiffs executed one counterpart of a deed and contend that the
defendants executed the other counterpart of the deed — the form of deed records an agreement
between the plaintiffs and the defendants that the plaintiffs would not bid at a forthcoming auction
of a farming property — the expressed consideration for the agreement of the plaintiffs not bidding
at the auction was that if the defendants were successful at the auction that they would transfer
another property to the plaintiffs that was adjacent to the plaintiffs’ existing farming property —
defendants successfully bid at the auction of the farming property and acquired the auctioned
property — defendants refuse to transfer the other farming property adjacent to the plaintiff’s
property — defendants deny executing the counterpart of the deed — whether or not the defendants
executed the counterpart of the deed that apparently bears their signatures — no issue that if the
defendants executed the counterpart of the deed that bears their signatures that the deed is

specifically enforceable.

Facts

Two brothers, Johnathon and Frank Bugeja, who farm together in Agnes Banks, disputed whether
Frank signed a deed on 30 October 2020. Johnathon claimed that he and his wife, Rebecca, signed
a deed alongside Frank and his wife, Elizabeth, which prevented Johnathon and Rebecca from
bidding at an auction for a nearby property, Stewart’s Farm. In return, if Frank and Elizabeth
secured the property, they were to sell another parcel of land, “No. 96,” to Johnathon and Rebecca.
The deed appeared to bear all four parties’ signatures, but Frank denied ever signing it. Johnathon

abstained from the auction based on the agreement, and Frank successfully purchased Stewart’s
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Farm but refused to transfer No. 96. Johnathon and Rebecca sued for a declaration and specific
performance of the deed or, alternatively, relied on equitable estoppel or misleading conduct under
the ACL. The case turned on whether Frank signed the deed, with the Court ultimately finding

Johnathon and his witnesses more credible than Frank and Elizabeth.

Decision

The Supreme Court found in favour of the plaintiffs, Johnathon and Rebecca, holding that Frank
and Elizabeth had breached a binding contract—set out in a deed signed on 30 October 2020—
which required them to sell their property (No. 96) to the plaintiffs on agreed terms. The plaintiffs
succeeded on their breach of contract claim, rendering it unnecessary for the Court to determine

their alternative claims for misleading or deceptive conduct, equitable estoppel, or other grounds.

The Court ordered specific performance of the deed, requiring Frank and Elizabeth to transfer No.
96 to Johnathon and Rebecca. However, this order is stayed until Lilly Bugeja, Frank and
Johnathon’s mother and the owner of another property (No. 216), grants Frank and Elizabeth a 10-
year lease over the agricultural portion of that property on commercially reasonable terms. If Lilly
refuses to grant the lease, the Court will reconsider whether specific performance remains

appropriate or whether damages should instead be awarded.

The Court also directed the parties to agree on a list of issues for a potential inquiry into damages,
including the loss of rental income from No. 96, and set a directions hearing for 24 September
2024 to consider mediation of any outstanding matters. While costs were reserved, the Court
indicated that the defendants would need to show cause why they should not be ordered to pay the

plaintiffs’ costs on the ordinary basis.
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Cameron v Woollahra Municipal Council [2024] NSWCA 216

Coram: Payne JA; White JA; Price AJA
Court: New South Wales, Court of Appeal

Date: 3 September 2024

CIVIL PROCEDURE — Time — Extension of time to commence judicial review proceedings

ADMINISTRATIVE LAW — Whether reviewable decision — Jurisdictional error — where

decision to issue a construction certificate legally unreasonable

ENVIRONMENT AND PLANNING — Consent — Conditions — Construction certificate —
plans and specifications or standards of building work or subdivision work specified in the
certificate are not consistent with the development consent — effect of decision in Burwood
Council v Ralan Burwood Pty Ltd (No 3) [2014] NSWCA 404 in circumstances where

jurisdictional error has been established

Facts

On 13 April 2021, Woollahra Municipal Council granted development consent for a project in
Bellevue Hill involving the demolition of an existing dwelling and the construction of a three-
storey house, owned by Mr Cameron and Ms Green. Nearly a year later, on 11 April 2022, the
appellants sought to modify the development consent under s 4.55 of the Environmental Planning
and Assessment Act 1979 by adding a cellar level with access via a lift and stairs. On 16 June 2022,
the Council issued an assessment report recommending the deletion of the cellar and its associated
excavation, and the Local Planning Panel subsequently modified the development consent

accordingly. A new condition, C.1(d), was imposed, stating the cellar area must remain
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unexcavated, and this was reflected in the approved construction plans. However, on 31 August
2022, an accredited certifier issued a construction certificate which included structural elements in
the deleted cellar space, such as a concrete slab, precast walls, stairs, a lift, and a crane base. This
gave rise to a discrepancy between the modified development consent, which prohibited

excavation in that area, and the construction certificate, which permitted it.

At first instance, the Court extended time under rule 59.10 of the Uniform Civil Procedure Rules
2005 for the Council to seek judicial review, held that the modified consent prohibited all
excavation in the cellar area, and declared part of the construction certificate invalid due to legal

unreasonableness.

On appeal, the key issues were whether the primary judge erred in extending time to bring
proceedings, whether the certifier’s decision was legally unreasonable, and whether such

unreasonableness rendered the construction certificate partly invalid.

Decision

The New South Wales Court of Appeal (Payne JA, White JA and Price AJA agreeing) dismissed
the appeal, upholding the primary judge’s findings on all three issues.

First, the Court found no error in the decision to extend time under rule 59.10 of the Uniform Civil
Procedure Rules 2005, noting the absence of prejudice to the appellants and confirming that a
strict approach to such extensions should generally be maintained in the residential development

context.

Second, the Court held that the construction certificate was inconsistent with the modified
development consent, particularly with condition C.1(d), which clearly prohibited excavation of
the deleted cellar level. The certifier’s decision to approve plans allowing such excavation was

deemed legally unreasonable, as it failed to rationally reconcile the certificate with the consent.
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Third, the Court confirmed that this legal unreasonableness amounted to jurisdictional error,
rendering the relevant part of the construction certificate void. Accordingly, the appeal was

dismissed and the primary judge’s declaration of invalidity upheld.
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Chen v Chu [2024] NSWSC 1139

Coram: Hammerschlag CJ
Court: Supreme Court of New South Wales

Date: 6 September 2024

CONSUMER LAW - Australian Consumer Law (ACL) ss 18 and 29 — Australian Securities &
Investments Commission Act 2001 (Cth) (ASIC Act) ss 12DA and 12DB — Misleading or
deceptive conduct, false or misleading representations in connection with the supply or possible
supply of services or in connection with the promotion of the supply or use of services — Conduct
in relation to financial services that is misleading or deceptive — Claim for damages against a real
estate agent who made misrepresentations to the plaintiffs which induced them to purchase a
series of real properties off-the-plan from a developer and to release their deposits on unsecured
loan to the developer at a high interest rate for its own use — Developer was insolvent at all
material times and was operating a fraudulent Ponzi scheme — Defendant denies having made the
representations complained of - Defendant claims that he was acting as a mere conduit in the
provision of information from the developer or its CEO — Defendant claims that he did not cause
the plaintiffs’ loss because of the presence of various disclaimers in contractual and other

documents seen by the plaintiffs

STATUTORY DEFENCES — Civil Liability Acts 34 — ACL s 236 — ASIC Act s 12GF — Civil
Procedure Act ss 64 and 65 - Defendant raises proportionate liability defence on the basis that all
of the companies in the group of which the developer was part of and their CEO were concurrent
wrongdoers — Defendant claims that certain of the causes of action relied on by the plaintiffs are

statue barred

HELD — Defendant engaged in conduct which was misleading or deceptive or made false or

misleading representations in connection with the supply or possible supply of services or in
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connection with the promotion of the supply or use of services — Because of the conduct of the
defendant the plaintiffs suffered loss — The presence of disclaimers did not affect their reliance or
play any part in the cause of their loss — Defendant not a mere conduit — Proportionate liability
defence not available, amongst others, because it does not apply to claims under ACL s 29 or
ASIC Act s 12DB — Defence inadequately pleaded — The developer and related companies and

CEO were not a cause of the plaintiffs’ loss — Limitations defences not available

PRACTICE AND PROCEDURE — Observations concerning the practice in NSW of deposing in

affidavits to conversations using the first person

Facts

A real estate agent named Koon Tung (Gary) Chu was found to have engaged in misleading and
deceptive conduct towards a family of plaintiffs seeking to purchase property in Sydney. Initially
assisting them in buying a penthouse apartment, Gary convinced them to release their deposit to
the developer, Ralan Group, as an unsecured loan in exchange for high interest. He later persuaded
them to purchase 28 off-the-plan apartments, again encouraging them to release over $7 million in
deposits to the insolvent developer under similar terms. Ralan, which was later revealed to be

operating a Ponzi-like scheme, collapsed, resulting in the plaintiffs losing all their funds.

Decision

The Court found in favour of the plaintiffs, holding that the defendant, Gary, had engaged in
misleading and deceptive conduct and made false or misleading representations in breach of
sections 18 and 29 of the Australian Consumer Law and sections 12DA and 12DB of the 4SIC
Act. The Court determined that Gary made various misleading claims about the Ralan Group's
stability and profitability, the exclusivity of the Released Deposit Scheme (RDS), expected
investment returns, the integrity of Ralan’s director William O'Dwyer, and the necessity of legal
advice. These statements were not mere opinions or repetitions of Ralan’s materials; Gary lacked
a reasonable basis for the claims and was not acting as a mere conduit. His own conduct and

representations led the plaintiffs to rely on him personally rather than on Ralan.
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The Court found a direct causal link between Gary’s misrepresentations and the plaintiffs’
decisions to invest in multiple properties and release their deposits under the RDS. Disclaimers in
the Ralan contracts were ineffective in breaking this causal chain, as the plaintiffs either did not
understand them or relied instead on Gary’s advice. Gary’s attempt to shift liability to Ralan and
William O’Dwyer under proportionate liability provisions failed due to legislative carve-outs,

insufficient pleading, and the independent sufficiency of his conduct to establish liability.

Accordingly, the Court entered judgment against Gary, finding that his conduct caused the

plaintiffs’ losses and that none of his raised defences succeeded.

This decision has since been appealed in Chu v Chen [2025] NSWCA 76.
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Chen v KPI Hezlett Pty Limited [2024] NSWSC 315

Coram: Hammerschlag CJ
Court: Supreme Court of New South Wales

Date: 20 March 2024

CONTRACTS — Sale of Land — Where defendant Vendor repudiates contract by purporting to

terminate it without valid grounds and plaintiff accepts repudiation — Plaintiff entitled to damages

Facts

The plaintiff entered into a contract on 12 February 2018 to purchase an off-the-plan unit in Block
A of a proposed development in Kellyville, New South Wales, for $835,000, paying a $10,000
instalment towards the deposit. The contract stipulated that the balance of the deposit would
become payable within seven days of written advice that a construction certificate had been issued.
On 2 August 2018, the defendant’s solicitor advised that the certificate in question would
specifically pertain to Block A, and the plaintiff relied on this variation. No such certificate was
ever provided. Nevertheless, nearly four years later, the defendant purported to terminate the

contract on the basis that the balance of the deposit had not been paid.

Decision

The Court held that the defendant’s termination of the contract was invalid, as the plaintiff was not
obliged to pay the balance of the deposit due to the construction certificate (CC) for Block A never
being issued, in line with a mutually agreed variation to the contract. The defendant’s actions
amounted to a repudiation of the contract, which the plaintiff was entitled to accept. The Court
found that the plaintiff could and would have completed the contract but for the defendant’s
repudiation. As a result, the plaintiff was awarded $10,000 for the deposit already paid and
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$165,000 for the difference between the contract price and the market value of the property at the
time of termination, totalling $175,000 plus interest from 24 June 2022.
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Coffs Harbour City Council v Noubia Pty Ltd [2024] NSWCA 19

Coram: Payne JA; Kirk JA; Preston CJ of LEC
Court: Supreme Court of New South Wales, Court of Appeal

Date: 12 February 2024

VALUATION OF LAND — Compulsory acquisition — land transferred to public authority as
condition of development consent — Compensation — land valued according to principles of
compulsory acquisition — Construction of s 56(1)(a) of Land Acquisition (Just Terms
Compensation) Act 1991 (NSW) — Determination of market value — decrease in land value

attributed to public purpose — Statutory disregard — Identification of public purpose

CAUSATION — whether public purpose caused decrease in land’s value — where owners sought
and obtained development consent — whether owners proved a decrease in value of land by

comparison with hypothetical use which would have occurred but for public purpose

Facts

In 2003, Noubia Pty Ltd obtained development consent from Coffs Harbour City Council to
construct a large residential estate in North Boambee Valley, NSW. As part of the approved
scheme, Noubia was required to build five lakes to manage stormwater, including Lakes 3 and 4
on what became Lot 94. Condition 1 of the development consent, amended in 2006, required
Noubia to transfer certain land—including Lot 94—to the Council, with compensation to be
determined under the Land Acquisition (Just Terms Compensation) Act 1991. Noubia completed
the lakes and transferred Lot 94 to the Council in 2007. The Council valued Lot 94 at $110,000,
reflecting the presence of two lakes that constrained its use. Noubia disputed the valuation and

commenced proceedings.
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After earlier litigation and a successful appeal, the matter was reheard, and the primary judge found
that the land’s value should be assessed at $2,965,000, excluding the impact of the Council’s public
purpose. The Council appealed, raising issues about the application of s 56(1)(a) of the Just Terms
Act in a non-compulsory transfer, the nature and effect of the Council’s public purpose, and
whether the primary judge erred in not assessing the feasibility of Noubia’s alternative

development scenario.

Decision

The Court of Appeal allowed the appeal and overturned the primary judge’s decision. The Court
held that s 56(1)(a) of the Just Terms Compensation Act only applies to compulsory acquisitions,
and Lot 94 was not compulsorily acquired because its transfer was conditional on Noubia
voluntarily proceeding with the development. Nonetheless, the Court proceeded on the parties’
assumption that s 56(1)(a) applied. It held that the relevant public purpose for acquiring Lot 94

was managing developed upstream water flows.

The Court clarified that for a decrease in value to be disregarded under s 56(1)(a), it must be
directly caused by the public purpose. Noubia failed to establish this causal link, as it had
voluntarily proposed and constructed the lakes on Lot 94, and the Council’s public purpose did
not compel that decision. Additionally, the primary judge erred by not determining whether
Noubia’s alternative development proposal would likely have been approved. The Court
concluded that Noubia failed to prove a compensable decrease in value and thus was not entitled

to the $2.96 million awarded at first instance.
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Condran v Collis [2024] NSWSC 1574

Coram: Slattery J
Court: Supreme Court of New South Wales

Date: 6 December 2024

LAND LAW — Easements — Rights of way — Substantial interference with easements —
Remedies for substantial interference — plaintiffs hold the dominant tenement of a right-of-access
over rural land of the defendant — the right-of-access provides the primary vehicular access to the
plaintiff’s land — the plaintiffs constructed a gravel road over the right-of-access 2018 — the
plaintiffs complain in their Summons that the defendant has substantially interfered with their
rights of access over the right-of-access by various actions including the placing of obstacles on
the easement, the tightening of gate chains the planting of trees — plaintiffs further allege that the
defendant engaged in threatening conduct to deter them from using the easement — whether this
conduct amounts to an actionable nuisance — whether injunctive relief should be granted or
damages assessed in respect of any proven nuisance — the defendant’s Cross Summons complains
that the plaintiffs’ construction of the gravel road over the right-of-access over his land has been
undertaken improperly and has caused more than as little damage as is practicable to the lot
burdened and claims that the burdened lot should be restored to its former condition before the

construction of the road — what order should be made in relation to the remediation of the road.

Facts

This case arose from a dispute between neighbouring landowners in Bootawa, New South Wales,
over a registered easement. Robert and Shirley Condran owned Lot 95, which lay behind Lot 96,
owned by Garry Collis, and did not have direct access to Moores Road. In 2016, a deposited plan
(DP1222732) granted Lot 95 a formal right of access over Lot 96, described as “right of access A.”

The Condrans began using this easement to access their property, but over time, tensions

Liability limited by a scheme approved under Professional Standards Legislation




2024: Real Property Law Year in Review Paul Folino-Gallo

developed between the parties. The Condrans alleged that Mr Collis had obstructed their lawful
use of the easement and interfered with their enjoyment of the right of access, which they claimed
amounted to a private nuisance. In response, Mr Collis filed a Cross-Summons, arguing that the
Condrans had caused excessive damage to his land while constructing a trafficable road,

amounting to trespass.

The matter proceeded to a hearing in November 2023, with a site view in January 2024. Mr Collis
represented himself after a breakdown with his legal team. The Court ultimately relied on video
and photographic evidence, most of which had been recorded by the Condrans, and found their
accounts to be generally credible and consistent. In contrast, Mr Collis’s evidence was approached
with caution, as his conduct in court was often combative, obstructive, and coloured by a belief
that he had been wronged. He showed little regard for the easement rights granted to the Condrans

and frequently acted as though the access area remained under his full control.

Decision

In resolving Mr Collis’ cross-claim, the Court found that he was not liable for damage to the road
batters caused by cattle ingress from Lot 96, nor for the cost of installing fencing to prevent such
ingress. The dominant tenement owners, the Condrans, were entitled under Schedule 8 Part 14 of
the Conveyancing Act 1919 (NSW) to take reasonably necessary steps—such as erecting stock-
proof fencing—to preserve the usability of the access road. Although such fencing was necessary
to prevent further cattle damage, Mr Collis had no legal duty to erect it, and liability for cattle
damage had been abolished under s 7 of the Animals Act 1977 (NSW).

Accordingly, the Condrans were solely responsible for the past and future costs of fencing and
batter repairs. Mr Collis’ cross-claim succeeded only to the extent that road design flaws were
identified, but as the Condrans constructed the road, they bore any resulting consequences. The
Court also encouraged the parties’ experts to collaborate on a remediation plan that both minimises

future batter damage and preserves Mr Collis’ productive use of Lot 96.
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Cui v Salas-Photiadis [2024] NSWSC 1280

Coram: Hmelnitsky J
Court: Supreme Court of New South Wales

Date: 14 October 2024

LAND LAW — Caveats — Withdrawal of caveat under s 74MA of the Real Property Act 1900
(NSW) —Whether caveat failed to specify the nature of the equitable estate or interest claimed —
Where interest on caveat was noted to be a “charge” — Whether there is a material difference

between an “equitable charge” as opposed to an “equitable mortgage”

BUILDING AND CONSTRUCTION — Home Building Act 1989 (NSW) — Where loan agreement
between first and second defendants purported to grant the first defendant a security interest over
property in connection with construction works performed on property — Whether loan agreement
was an “other agreement” under s 7D of the Home Building Act 1989 (NSW) — Whether caveat
lodged by first defendant was invalid by reason of s 7D of the Home Building Act 1989 (NSW)

Facts

On 12 April 2024, the plaintiff entered into a contract to purchase a property in Blakehurst from
the second defendant, Simpo Property Services Pty Ltd, for $4.35 million, with a 10% deposit paid
and settlement set for 28 June. The plaintiff arranged finance through Westpac, which was to take
a mortgage over the property. A PEXA workspace was established for the transaction, but no party
noticed a caveat lodged on 20 May by the first defendant, who claimed a charge over the property
under a February 2024 loan agreement with Simpo. That agreement, executed as a deed, secured

a $2 million facility and referenced both past loan advances and construction work performed by
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NSP Quality Builders Pty Ltd, a company associated with the first defendant. Although a mortgage

was executed to give effect to the charge, it was never registered.

Despite this, settlement proceeded and funds were disbursed on 28 June. However, Land Registry
Services refused to register the transfer and mortgage due to the caveat. The plaintiff subsequently
sought orders for the caveat’s withdrawal under s 74MA of the Real Property Act 1900 (NSW),

along with compensation and specific performance.

Decision

The Court held that the caveat did have substance and was not invalid. The plaintiff had argued
that the caveat failed to specify the nature of the equitable interest claimed and was prohibited by
the Home Building Act 1989 (NSW). However, the Court found that the caveat sufficiently
identified the interest as a charge, which in context referred to an equitable mortgage created under
the Loan Agreement, and this description was adequate for statutory purposes. While the Real
Property Act 1900 (NSW) defines “Charge” narrowly, the Court emphasised that statutory
definitions yield to context, and here, the caveat clearly referenced a contractual security interest
consistent with equitable mortgage principles. Further, s 7D of the Home Building Act, which
restricts interests in land arising from residential building contracts, did not invalidate the caveat
because the charge was not prohibited—it was not created by a provision purporting to give a
contractor a proprietary interest without a court order. Therefore, the caveat was not invalid under

either ground raised by the plaintiff.
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Dabboussi v Ilend Capital Pty Ltd [2024] NSWSC 1055

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 21 August 2024

CIVIL PROCEDURE — Default judgment — Where proceedings commenced by summons —
Where defendant failed to file responsive evidence — Whether default judgment should be entered
for relief under s 74MA Real Property Act 1900 (NSW), relief under the Personal Property
Securities Act 2009 (Cth) or declaratory relief.

Facts

The plaintiffs, Ms Ghina Dabboussi and her company CoreAssist Pty Ltd, sought removal of a
caveat lodged by Ilend Capital Pty Ltd over Ms Dabboussi’s property in Bass Hill, together with
related relief. The dispute arose from a brokerage agreement executed in June 2022 after the
defendant purported to arrange finance for Ms Dabboussi’s purchase of another property, but failed
to deliver a final loan document. Despite the plaintiffs securing alternative finance and completing
the purchase, the defendant lodged a caveat and later claimed substantial fees under the agreement.
The Australian Financial Complaints Authority (AFCA) subsequently determined that the
defendant must remove the caveat and waive all claimed fees, a decision binding upon the parties.
The defendant failed to comply with court orders or file evidence in the present proceedings,

prompting the plaintiffs’ application for default judgment.
Decision

The Court held that default judgment should be entered in favour of the plaintiffs for the removal
of the defendant’s caveat over the Bass Hill property, pursuant to s 74MA of the Real Property
Act 1900 (NSW). This conclusion was grounded in the binding effect of the Australian Financial
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Complaints Authority’s determination, which had already required the defendant to remove the
caveat and waive all claimed fees under the brokerage agreement. However, the Court declined to
grant default judgment in respect of the plaintiffs’ claims concerning security interests registered
under the Personal Property Securities Act 2009 (Cth), as no amendment demand had been made
under the statutory framework, and similarly refused to make the declaration sought regarding
liability under the brokerage agreement, finding no utility in doing so. The plaintiffs were awarded

costs, with all other relief dismissed.
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Daire v Haley (No 2) [2024] NSWSC 161

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 21 August 2024

EQUITY — Trusts and trustees — Resulting trusts — Purchase money trusts — Where property
registered in names of estranged daughters — Where purchaser bankrupt — Where purchaser
forged daughters’ signatures — Whether intention to gift property — Whether registration
contrary to policy of Bankruptcy Act or Real Property Act — Whether illegality prevents

declaration of resulting trust — Whether unclean hands prevent declaration of resulting trust

Facts

The dispute concerned a property in Moama, New South Wales, purchased in 2001 by the first
defendant, Mr Haley, during his bankruptcy, using vendor finance secured by a mortgage. Without
his daughters’ knowledge, he signed the sale and mortgage documents in their names, making the
plaintiffs the registered proprietors. Mr Haley later discharged the mortgage but never registered
its release, and he retained possession of the property. The plaintiffs, Kimberley and Nikki Daire,
only became aware of their legal ownership many years later, when council rates remained unpaid
and they were pursued for payment. After covering those arrears, the plaintiffs sought to assert
their rights, applying for a replacement certificate of title and later issuing proceedings in 2022 for
possession, declarations that Mr Haley held no interest, and removal of his caveat. Mr Haley
resisted, claiming a resulting trust in his favour on the basis that he had provided the entire purchase
price, while the plaintiffs contended that the property had been gifted to them, that the presumption
of advancement applied, and that any trust claim was barred by illegality arising from his
fraudulent conduct during his bankruptcy. The central issue was whether Mr Haley intended to gift
the property to the plaintiffs or whether they held it on trust for him.
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Decision

The Court held that Mr Haley’s claim that the property was held on trust for him was inconsistent
with a series of documents in which he repeatedly acknowledged his daughters as the legal and
beneficial owners. These statements, including correspondence from his solicitor in 2018, were
treated as admissions against interest and supported the conclusion that the transfer was intended
as a gift rather than the creation of a trust. Even if a resulting trust had arisen, the Court found it
would have been tainted by illegality, as Mr Haley forged documents and failed to disclose his
interest during bankruptcy, thereby contravening the RPA and Bankruptcy Act 1996 (Cth).
However, applying the principles in Nelson v Nelson, the Court reasoned that the statutory policies
would not be frustrated by recognising a resulting trust provided Mr Haley was stripped of the
benefits of his wrongdoing. The quantifiable benefit was limited to the $8,400 deposit paid during
bankruptcy. The doctrines of illegality and unclean hands therefore barred him from unconditional
relief, but not from equitable relief on terms requiring disgorgement of that sum. The plaintiffs’
alternative argument—that Mr Haley had “disclaimed” any equitable interest—was rejected, as no
enforceable interest existed prior to judicial declaration. Ultimately, the Court concluded the

property was gifted to the plaintiffs, rendering their defences unnecessary.
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David & Ros Carr Holdings Pty Ltd v Ritossa [2024] NSWSC 1125

Coram: Richmond J
Court: Supreme Court of New South Wales

Date: 5 September 2024

EQUITY — Trusts and trustees — Unit trusts — Construction of trust deed — Whether individual
unit holder had right to terminate the trust — Whether individual unit holder had right to trust

capital

CORPORATIONS — Members’ rights and remedies — Oppression — Standing — Whether
conduct was oppressive to, unfairly prejudicial to, or unfairly discriminatory against member —
Deadlock as to the affairs of the company — Breakdown in mutual trust and confidence —

Whether the trust should be wound up

CONTRACTS — Formation — Whether an agreement was reached or representations were made
founding an estoppel that if one party sought to exit the trust, the underlying assets of the trust
would be sold

CIVIL PROCEDURE — Appointment of receiver — Whether the Court should appoint a receiver
to the trust pursuant to s 67 of the Supreme Court Act 1970 (NSW) or the inherent jurisdiction of
the court

CIVIL PROCEDURE — Pleadings — Amendment — Late application for amendment —

Tendency to cause prejudice to the defendant
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Facts

The Darbalara Property Trust (DPT) was established in 2010 by the Carr and Ritossa families as
equal unit holders, with Darbalara Holdings Pty Ltd acting as trustee. The Trust was created to
purchase a rural property, “The Junction”, near Gundagai, New South Wales, and in 2017 it
acquired a second property, “Bogolara”, which together supported a substantial farming business.
Management was undertaken by a Carr-controlled company, Carr Agriculture Capital
Management Pty Ltd (CACM). From 2017 to 2020, drought conditions adversely affected the
business, leading to disputes over CACM’s performance and governance. Tensions escalated in
late 2019, culminating in the Carrs seeking to exit the Trust, while the Ritossas resisted a sale of
its assets. From 2020, formal board meetings replaced prior informal decision-making, but
relations between the families continued to deteriorate. The Carrs commenced proceedings seeking
termination of the Trust through sale of its assets and distribution of proceeds, or alternatively
reliefunder oppression provisions of the Corporations Act 2001 (Cth) or appointment of a receiver.
The Ritossas opposed termination, maintaining that the Carrs could sell their units under the trust
deed but had no unilateral right to compel winding up or asset realisation. The dispute therefore
centred on whether the Trust could be brought to an end at the instance of one party, or whether

the plaintiffs’ only exit lay through sale of their units.

Decision

The Court rejected each of the plaintiffs’ claims. It found no evidence of an oral agreement or
representations establishing a right for either party to unilaterally terminate the Darbalara Property
Trust, and held that the trust deed did not confer on DRCH a right to wind up the Trust or demand
distribution of its capital. The plaintiffs’ oppression claim under ss 232233 of the Corporations
Act also failed, as the disputes arose from differences in business judgment, were resolved through
the appointment of an independent farm manager, and did not amount to commercial unfairness.
Finally, the Court declined to appoint a receiver, finding no basis for judicial intervention. The

proceedings were dismissed in full, with costs ordered against the plaintiffs.
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Dibb v Transport for New South Wales [2024] NSWCA 157

Coram: Payne JA; Kirk JA; Stern JA
Court: Court of Appeal, Supreme Court of New South Wales

Date: 28 June 2024

APPEALS — Further evidence — whether the appellants should be granted leave to rely upon further

evidence on the appeal

VALUATION — Compulsory acquisition — market value — where freehold interest in land acquired
by the respondent for Coffs Harbour Bypass Project — where appellants objected to compensation
awarded by primary judge — whether primary judge erred in applying s 56 of the Land Acquisition
(Just Terms Compensation) Act 1991 (NSW) in determining market value of the acquired property

EVIDENCE — Witness evidence — adversarial bias — whether the evidence of the respondent’s

hydrology and valuation expert witnesses should have been inadmissible due to adversarial bias

APPEALS — Procedural fairness — whether appellants denied procedural fairness by conduct of
their case by counsel below — whether appellants denied procedural fairness by conduct of the
Valuer Conclave — whether appellants denied procedural fairness by apprehended bias of the

primary judge

EVIDENCE — Witness evidence — valuation experts — supervision of the expert valuation conclave
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VALUATION — Valuer — comparable sales — where expert valuers disagreed as to location
adjustment for Corindi Property — whether primary judge erred in accepting the respondent’s

expert valuer’s location adjustment

VALUATION — Valuer — comparable sales — where comparable sale of Shepherds Lane Property
relied on by appellants’ expert valuer — whether primary judge erred in disallowing Shepherds

Lane Property as a comparable sale on the basis it was a compulsory acquisition

VALUATION — Compulsory acquisition — disturbance — where primary judge awarded
compensation under s 59(1)(f) of the Land Acquisition (Just Terms Compensation) Act 1991
(NSW) for stamp duty on a replacement property which was not for “relocation” — whether primary
judge’s award for disturbance erroneous as a matter of legal principle in light of the Court of

Appeal’s findings in Sydney Metro v G&J Drivas Pty Ltd [2024] NSWCA 5

Facts

On 30 July 2021, Transport for New South Wales compulsorily acquired Mr and Mrs Dibbs’
freehold interest in land at Bruxner Park Road, Coffs Harbour, for the Coffs Harbour Bypass
Project. Compensation was initially determined by the Valuer-General at $1,061,925, which the
appellants disputed under the Land Acquisition (Just Terms Compensation) Act 1991 (NSW),
claiming a higher amount in the Land and Environment Court. The primary judge awarded
$1,330,000 for the market value of the land and $86,842 for disturbance, including valuation and
planning fees and stamp duty on a replacement property purchased to achieve the appellants’ “land
banking” purpose. Both parties appealed: the appellants alleging multiple errors in the trial process
and valuation findings, and the respondent cross-appealing against the allowance of compensation
for stamp duty on the replacement property. The appellants also sought leave to adduce further
evidence on appeal, which was dismissed at the outset. The issues raised on appeal included

alleged denials of procedural fairness, valuation methodology, admissibility of expert evidence,
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the conduct of expert conclaves, and whether certain properties could properly be used as valuation

comparables.

Decision

The Court of Appeal dismissed the appellants’ appeal and allowed the respondent’s cross-appeal.
The appellants’ application to adduce fresh evidence was rejected as inconsistent with established
principles and inappropriate for advancing new contentions not raised at first instance. Grounds of
appeal alleging procedural unfairness, adversarial bias, and legal error in the treatment of expert
evidence, valuation methodology, and comparable properties were each rejected, the Court finding
that the primary judge had properly applied the requirements of the Just Terms Act and relevant
authority. Several grounds were held to fall outside the scope of an appeal on a question of law
and were in substance mere disagreements with the primary judge’s valuation conclusions. On the
cross-appeal, the Court held that the primary judge erred in awarding compensation for stamp duty
on a replacement property under s 59(1)(f) of the Just Terms Act, as this was inconsistent with
binding authority. Accordingly, the award for stamp duty was set aside, and costs were ordered

against the appellants.
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Dogra v Dogra (No 4) [2024] NSWCA 259

Coram: Bell CJ; Ward P; Payne JA
Court: Court of Appeal, Supreme Court of New South Wales

Date: 31 October 2024

REAL PROPERTY — Claim to beneficial interest in land registered under the Real Property Act
1900 NSW — where primary judge made extensive credit findings — where documentary
evidence inconsistent with alleged entitlement — whether primary judge entitled to draw Jones v

Dunkel inference — where parties financially interdependent

EVIDENCE — Credibility evidence — Cross-examination — collateral issue — where primary

judge refused cross-examination — whether collateral issue substantially affected credit

APPEALS — From finding of fact — Admission of further evidence — Evidence not available at

hearing — informal applications — application refused

Facts

The dispute concerned competing claims to ownership of residential properties within the Dogra
family. Ms Aruna Dogra, mother of Mr Kapil Dogra, asserted that she held a one-third beneficial
interest in a house at Hurstville, relying on alleged oral assurances from Kapil and his former wife,
Ms Mamta Dogra, and on financial contributions said to have been made towards the parties’
earlier home in Kogarah, the proceeds of which funded the later acquisition. Kapil supported his
mother’s claim, whereas Mamta opposed it. At trial, the primary judge found that Aruna was
financially dependent on Kapil, that her purported contributions were not shown to be her own

funds, and that any payments made were in the nature of familial support rather than investments

Liability limited by a scheme approved under Professional Standards Legislation




2024: Real Property Law Year in Review Paul Folino-Gallo

conferring a proprietary entitlement. The court held that the documentary record of the Kogarah
purchase, including the title, mortgage and government concessions, demonstrated that only Kapil
and Mamta had proprietary interests in that property, and that there was no binding agreement or
representation establishing rights in Aruna’s favour. Accordingly, her claim to an interest in either

the Kogarah or Hurstville property was rejected. That decision is the subject of this appeal.

Decision

The Court dismissed both the appeal and the cross-appeal, upholding the primary judge’s findings.
It held that a Jones v Dunkel inference was properly drawn against Aruna for failing to call the
family solicitor, Mr Dey, and that Aruna and Kapil had a common interest in diminishing Mamta’s
entitlement in related family court proceedings. The Court found the evidence presented by Aruna
and her witnesses to be unreliable and inconsistent with contemporaneous records, and that any
funds provided by Aruna were for familial support rather than in pursuit of a proprietary interest.
There was no agreement or understanding conferring a beneficial interest in either the Kogarah or
Hurstville properties, and Aruna had acquiesced in Kapil and Mamta’s sole acquisition of title.

Consequently, Aruna was not entitled to any equitable or proprietary relief.
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FitzGerald v Foxes Lane (NSW) Pty Ltd [2024] NSWSC 1312

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 21 October 2024

LAND LAW — Easements — Construction of easements — Whether building a crowned
unsealed road and drains is reasonably necessary for the dominant owner’s enjoyment of his rights

under the easement — Whether servient owner is entitled to plant crops over right of carriageway

LAND LAW — Easements — Extinguishment of easements — Extinguishment by statute —
Whether continued existence of right of carriageway would impede the reasonable user without
securing a practical benefit to dominant owner — Whether extinguishment of right of carriageway

would not substantially injure the dominant owner

LAND LAW — Easements — Modification of easements — Statutory modification of easements

— Whether width of right of carriageway should be narrowed

TORTS — Nuisance — Private nuisance — Whether obstructions to the right of carriageway
caused by the servient owner amounted to a nuisance — Whether grading of the right of
carriageway by the dominant owner was excessive user so as to constitute a nuisance and/or

trespass

Facts

This case concerns the historical and ongoing use of a registered right of carriageway (ROC)
located on rural land near Moree, New South Wales. The ROC was created in 1992 following the

subdivision of a large grazing property, benefitting North Prairie (later inherited by Mr FitzGerald)
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and burdening neighbouring Lots 10 and 11 in Prairie South. Mr FitzGerald uses parts of North
Prairie for broadacre farming, biodiversity stewardship, and occasional accommodation for farm
workers, and he has relied increasingly on the ROC for access since 2011. The adjoining land,
purchased by entities controlled by Mr Kurstjens in 2011 and later transferred to Foxes Lane
(NSW) Pty Ltd in 2017, has been primarily used for cropping employing a tramline farming
method, which Mr FitzGerald alleges damages the ROC through rutting, erosion, and obstruction
caused by crops. He proposes upgrading the ROC with an unsealed crowned road and table drains
and seeks to prevent cropping and tramlining on the ROC. Foxes Lane Co contends that Mr
FitzGerald may only undertake work reasonably necessary for his use of the ROC, asserts that he
has not demonstrated such necessity, and seeks, alternatively, the extinguishment or modification
of the ROC under s 89 of the Conveyancing Act 1919 (NSW). The parties also dispute whether

either is entitled to damages for impediments or interference with the ROC.

Decision

The Court held that Mr FitzGerald’s easement over the ROC entitled him only to undertake works
reasonably necessary to ensure access, but not to construct the extensive road and drainage works
he proposed, as these were neither shown to be necessary nor supported by expert consensus or
regulatory approval. Instead, his rights were confined to passing and repassing with ordinary farm
vehicles and carrying out only minor regrading sufficient to maintain that use, provided it did not
interfere with Foxes Lane Co’s cropping. Mr FitzGerald’s claim in nuisance succeeded in part,
with damages of $2,500 awarded for four months of obstruction, though his claims for further
consequential or exemplary damages were rejected. Conversely, Foxes Lane Co’s counterclaim
for nuisance and trespass was upheld to the extent that Mr FitzGerald’s excessive grading exceeded
his rights, warranting $2,500 in vindicatory damages, though not the full remediation costs sought.
The Court declined to extinguish or modify the ROC under the Conveyancing Act, finding it
continued to confer a practical benefit on Mr FitzGerald and did not substantially impede Foxes

Lane Co’s use of its land.
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Geneville Constructions Pty Ltd v Odisho-Benjamin [2024] NSWSC 290

Coram: Parker J
Court: Supreme Court of New South Wales

Date: 13 March 2024

LAND LAW — caveats — formal requirements —particulars of estate or interest claimed —
where caveat claimed an estate in fee simple but by virtue of facts giving rise to security interest
— whether caveat, read as a whole, “really” claimed a security interest — Real Property Act 1900,

s 74L — application for extension of caveat dismissed

Facts

The dispute concerned a residential property in Carlingford, owned 95% by Sarah Odisho-
Benjamin and Edmund Benjamin as joint tenants, and 5% by Matthew Edmund Benjamin as tenant
in common, subject to a mortgage in favour of ANZ. In 2016, the Benjamins contracted Geneville
Constructions Pty Ltd to demolish the existing house and build a dual occupancy dwelling. A
dispute arose, leading to proceedings before NCAT, where in May 2021 the Appeal Panel ordered
the Benjamins to pay Geneville $137,000. The building contract included a clause charging the
land to secure such payments, and in August 2021 Geneville lodged a caveat over the Benjamins’
95% share of the property. Despite evidence of substantial equity in the property, the judgment
remained unsatisfied. A further caveat was later lodged by Boutique Capital Pty Ltd, a financier.
Following a lapsing notice issued in February 2024 at the instigation of Ms Odisho-Benjamin,
Geneville commenced proceedings seeking an extension of its caveat, opposed by Ms Odisho-

Benjamin on the basis of the caveat’s form and description of the interest claimed.
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Decision

The Court dismissed Geneville’s application to extend its caveat, holding that the caveat suffered
from a material misdescription by claiming an estate in fee simple when, in substance, the interest
asserted was a contractual charge under the building contract. The Court emphasised that proper
identification of the interest claimed is fundamental under the Real Property Act 1900 and that the
misstatement could not be cured by reliance on s 74L, which permits only minor defects in form
to be overlooked. In line with ATF Group Pty Ltd v Melek [2023] NSWSC 333, the Court
concluded that the defect was substantive and rendered the caveat incurably deficient.
Consequently, the caveat could not be extended, and Geneville was ordered to pay the respondent’s

costs.
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Georges River Council v Eskander [2024] NSWLEC 98

Coram: Robson J
Court: Land and Environment Court New South Wales

Date: 26 September 2024

APPEAL — Appeal on a question of law — Appeal pursuant to s 56A of the Land and
Environment Court Act 1979 (NSW) — Appeal against a Commissioner’s decision — Whether
Commissioner was satisfied that adequate arrangements had been made for suitable vehicular
access when required — The fact that there was an existing application to obtain an easement

cannot amount to an arrangement — Proceedings remitted back to Commissioner for consideration

Facts

The proceedings arose from a development application by Mr Shady Eskander for the demolition
of an existing dwelling and the construction of a detached dual occupancy at 12 Ogilvy Street,
Peakhurst. The site has a 20-metre frontage to Ogilvy Street and adjoins a narrow strip of land,
Lot 8, owned by Georges River Council, which separates part of the site from David Place by less
than one metre. The proposed development comprised one dwelling at the front of the site with
vehicular access to Ogilvy Street, and a smaller secondary dwelling at the rear with proposed
vehicular access to David Place, which would require vehicles to cross Lot 8. At first instance, the
Commissioner heard Council’s objections, including that the front dwelling contained excessive
floor space for art storage and display, and that the development contravened cl 6.9 of the Georges
River Local Environmental Plan 2021 because no legal right of access existed over Lot 8 and no
adequate arrangements had been made for vehicular access to the secondary dwelling. While the
Commissioner resolved the objections in favour of the proposal, he granted consent subject to a
deferred commencement condition requiring the proponent to obtain an easement for vehicular

access over Lot 8 within 24 months. In response, the Council lodged a Class 1 appeal under s 56A
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of the Land and Environment Court Act 1979 (NSW), contending that the Commissioner had erred
in law by misapplying cl 6.9 and by granting consent subject to a deferred commencement
condition in circumstances where adequate vehicular access arrangements had not yet been

secured.

Decision

The Court upheld the Council’s appeal, finding that the Commissioner had misapplied cl 6.9 of
the Georges River LEP by treating the existence of a process to obtain an easement as sufficient
to constitute “adequate arrangements” for vehicular access. On a proper construction, the clause
required that arrangements must already “have been made”, supported by tangible and objective
proof of access being available when required, rather than reliance on the contingent outcome of
future easement proceedings. The Court concluded that the Commissioner’s satisfaction was
legally flawed, as it substituted the statutory requirement for an arrangement with the mere
prospect of one arising, and therefore amounted to an error of law. Accordingly, the decision was

set aside and the matter remitted for redetermination.
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Giddings v Sharp [2024] NSWSC 344

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 26 March 2024

EQUITY — Equitable remedies — Specific performance — Land — Where defendant unlikely
to comply with Court orders — Whether consequential orders empowering Registrar in Equity to

execute necessary documentation ought to be made

COSTS — Party/Party — Where plaintiff seeking gross sum costs order — Whether sufficient
evidence to make gross sum costs order — Whether proposed discount to gross sum amount

sufficient

Facts

In May and June 2021, Phillip and Julie Giddings and their daughter, Selena Riley, entered into
contracts with Christopher Sharp to purchase six rural lots in Mirrool, New South Wales, for a
total of $141,000. The purchase prices for all lots were paid in full shortly after execution of the
contracts, and transfer forms were signed, although some were undated or unwitnessed. Settlement
was attempted through the vendor’s nominated agent but was not completed, and by February
2022 the purchasers had paid stamp duty and served notices to complete, nominating settlement
via the PEXA electronic platform. Mr Sharp failed to attend settlement or respond and has not
communicated with the plaintiffs since March 2022. The plaintiffs subsequently lodged caveats
over the titles and obtained orders for substituted service, but the defendant did not participate in

the proceedings. They sought orders under s 94 of the Civil Procedure Act 2005 (NSW) enabling
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the Registrar in Equity to execute transfer documents on Mr Sharp’s behalf, together with a gross

sum costs order.

Decision

The Supreme Court of New South Wales ordered specific performance of contracts for the sale of
six rural lots in Mirrool, after the vendor, Mr Sharp, failed to complete settlement despite the
purchasers having paid the purchase price and stamp duty in full. Although the plaintiffs initially
sought only an order under s 94 of the Civil Procedure Act 2005 (NSW), the Court held that such
relief was unavailable in the absence of a prior order directing performance, and that specific
performance was instead the appropriate remedy. The Court declared that the vendor must
complete the transfers, including through the PEXA platform, and further ordered that if Mr Sharp
failed to comply within 14 days, the Registrar in Equity would be authorised under s 94 CPA to
execute the necessary documents in his place. On costs, while the plaintiffs sought over $70,000
in legal costs, exceeding 50 per cent of the total purchase price, the Court found the claims
disproportionate and unsupported by evidence of complexity, and instead awarded gross sum costs

of $24,000, divided as $16,000 in favour of the Giddings and $8,000 in favour of Ms Riley.
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Ida v Voldis Care Ltd [2024] NSWSC 1487

Coram: Parker J
Court: Supreme Court of New South Wales

Date: 18 November 2024

LAND LAW — withdrawal of caveat under Real Property Act 1900, s 74MA — defendant lodged
caveat on land claiming “equitable interest” on basis of an allegedly exchanged contract of sale
with plaintiffs to purchase it — application by plaintiffs to have caveat withdrawn to enable
imminent completion of sale of portions of the recently subdivided land to third parties — no

contract ever exchanged between the parties — caveat has no substance — plaintiffs succeed

Facts

The plaintiffs, as executors of their late mother’s estate and registered proprietors of land at
Wetherill Park, subdivided the property into nine lots and entered into off-the-plan sales of three
lots for $10.1 million, with completion scheduled for 22 November 2024. Shortly after lodgement
of the subdivision plan in October 2024, the defendant lodged a caveat over the land, claiming an
equitable interest pursuant to a contract allegedly exchanged in January 2013. The plaintiffs denied
that any such contract had ever been concluded, maintaining that negotiations at the time did not
result in an executed agreement. The caveat was lodged through Spectrum Client Solutions on the
defendant’s behalf, but subsequent correspondence revealed that the defendant’s director, Mr
Whitehead, was effectively acting without proper legal representation and was unable to produce
a contract signed by the plaintiffs. The only document provided was an incomplete draft contract
bearing Mr Whitehead’s signature and unilateral amendments favourable to the defendant,
including a reduction of the deposit to $1. As the caveat was formally registered on 5 November,
the plaintiffs commenced proceedings under s 74MA of the RPA to have it withdrawn so that

completion of the pending sales could proceed.
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Decision

The Court held that the defendant’s caveat over the subdivided Wetherill Park property was
without merit, as there was no evidence that negotiations in 2013 had culminated in a binding
contract. The purported contract relied upon by the defendant bore only the defendant’s signature
and included unilateral amendments, such as a reduction of the deposit to $1, which were never
accepted by the plaintiffs. The Court accepted the evidence of the plaintiffs’ solicitor that no
agreement had ever been reached and found that the document provided by the defendant was no
more than a draft. Mr Whitehead, a director of the defendant, was refused leave to appear on its
behalf and lacked authority to unilaterally withdraw the caveat. Accordingly, pursuant to s 74MA
of the RPA, the Court ordered that the caveat be withdrawn and that the defendant pay the plaintiffs’

costs.
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Interslice Pty Ltd v CCA Investments Bass Hill Pty Ltd (No 2) [2024] NSWSC
481

Coram: Richmond J
Court: Supreme Court of New South Wales

Date: 1 May 2024

LEASES AND TENANCIES — use of premises — permitted use — whether use of premises

within scope of development consent

LEASES AND TENANCIES — default and termination — repudiation

CONTRACTS — remedies — damages — proof of loss or damage

Facts

Interslice Pty Ltd operated a gym at 330 Hector Street, Bass Hill, pursuant to a registered five-year
lease granted in October 2014 by the then owner, the City of Bankstown RSL Community Club
Ltd, which contained an option for renewal. Interslice exercised this option in April 2019, and
from October 2019 occupied the premises under an equitable lease when no registrable lease was
issued. Shortly before the renewal took effect, the land was acquired by CCA Investments — Bass
Hill Pty Ltd. Disputes soon arose concerning the validity of the gym’s use under planning laws,
the issue of a new registrable lease, and liability for electricity and outgoings. Interslice alleged
that from late 2019 to April 2020 CCA engaged in conduct amounting to repudiation, including
refusing to issue a new lease and threatening disconnection of utilities, and it purported to accept
this repudiation and terminate the lease in April 2020, later seeking return of a $30,000 bond and

damages. CCA, in turn, claimed that Interslice’s termination was itself repudiatory, cross-claiming
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for arrears, damages, and a declaration that it validly terminated the lease. The proceedings also
involved Interslice’s director, Ms Bakic, and former director, Mr Robinson, as guarantors of the

lease obligations.

Decision

The Court held that Interslice was in breach of cl 10.1(a)(ii) of the Equitable Lease because,
following the closure of the Bass Hill RSL Club and CCA’s subsequent acquisition of the land,
the premises no longer had the benefit of an existing use right permitting the operation of a gym.
The 2006 development consent authorised a health club only as part of the RSL Club, rather than
as a separate and independent use. Once the RSL Club ceased operation, that existing use was
abandoned, and under LEP 2015 the continued operation of a gym became unlawful. As
compliance with planning law was an essential obligation under the lease, the risk of non-

compliance lay with Interslice.

On repudiation, the Court rejected Interslice’s claim that CCA’s delay in issuing a registrable lease
or its conduct in relation to invoices and electricity supply evinced an intention not to perform the
lease. CCA’s actions were consistent with an intention to perform, conditional upon Interslice
addressing its planning breach. Interslice’s wrongful termination of the Equitable Lease itself
amounted to repudiation, which CCA was entitled to accept. In respect of damages, Interslice
failed to establish any recoverable loss, as its inability to lawfully operate the premises was the
true cause of cessation, and its expert evidence on lost profits was unreliable. Conversely, CCA
was only entitled to nominal damages on its cross-claim, as it had not demonstrated any efforts to

mitigate its loss by seeking a new tenant.
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J Family Motel Group Pty Ltd v Baset Super Pty Ltd [2024] NSWSC 1251

Coram: Rees J
Court: Supreme Court of New South Wales

Date: 11 October 2024

EXPERT DETERMINATION - dispute between landlord and tenant settled by Deed — landlord
agrees to sell property to tenant on terms — rental valuation to be obtained on assumption that lease
ongoing — purchase price to be average of two jointly instructed valuers provided with rental
valuation — whether valuers performed assigned task — principles at [66]-[69] — adequacy of

expert’s reasons, at [88]-[91].

FRUSTRATION — whether Contract for sale of land frustrated by valuer’s failure to perform
assigned task — principles at [96]-[101] — expert bound to perform assigned task — no evidence

expert unavailable.

Facts

The dispute concerned a Tamworth motel leased under a long-term commercial lease that evolved
through several assignments and variations. The motel was originally owned by Mr and Mrs
Turner, who leased it to their company, Baset Pty Ltd, in 2012. The lease, which included CPI and
market rent review provisions and several renewal options, was later assigned to J Family Motel
Group Pty Ltd after the Turners sold the motel business. Following a series of property transfers
within entities associated with the Turners, Baset Super Pty Ltd became the landlord. In early 2022,
after the landlord issued a notice of breach, the tenant failed to timely exercise its option to renew
the lease by the required February deadline. The landlord subsequently asserted that the lease

would expire in June 2022 and required the tenant to vacate. The tenant, unaware of the missed
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deadline, sought legal advice, purported to exercise the option in May 2022, and commenced
proceedings seeking relief against forfeiture and a declaration that it had validly renewed the lease,
or alternatively, that it was entitled to purchase the property under a pre-emptive purchase clause.
The parties later executed a Deed and Contract in May 2023, providing for the tenant’s purchase
of the motel at a price determined by the average of two valuations, giving rise to the subsequent

dispute.

Decision

The Court held that the expert valuation provided by Mr Sanidas was not binding because it was
not made in accordance with the terms of the parties’ Deed. Although parties to a contract are
generally bound by an expert’s determination if the expert performs the task stipulated, the Court
found that Mr Sanidas had departed from the express assumptions he was required to make,
specifically by disregarding the “ratchet” provisions and substituting his own view of market rent,
thereby exceeding his contractual authority. However, the Court rejected the landlord’s argument
that the contract had been frustrated, finding that the failure of one valuation to comply with the
Deed did not render performance impossible or radically different from what was agreed; rather,
a new valuation consistent with the contractual terms could still be obtained. The Court further
held that Mr Sanidas had complied with his obligation to provide reasons, as the level of
explanation required of an expert valuer is modest and his report sufficiently disclosed his
reasoning process. Ultimately, the Court concluded that while the Sanidas valuation was
ineffective, the contract remained on foot and the parties were still bound to complete the sale once

a compliant valuation was procured.
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Jaken Properties Australia Pty Ltd v Naaman [2024] NSWCA 265

Coram: Gleeson JA; Leeming JA; Griffiths AJA
Court: Supreme Court of New South Wales, Court of Appeal

Date: 7 November 2024

APPEALS — Leave to appeal — From interlocutory orders refusing to discharge injunctions and
asset preservation orders and remove caveat — Where applicants proposed to pay into court a sum
of money in lieu of existing injunctions and asset preservation regime — Where applicants
alternatively sought removal of caveat to enable refinancing of real property — Where primary
judge ordered temporary removal of caveat to permit refinancing to occur — Whether continued
danger that prospective judgment debt will be unsatisfied — Whether interests of justice favour

continuance of orders — Whether any arguable House v The King error

Facts

The applicants, including Jaken Properties Australia Pty Ltd, sought leave to appeal from
interlocutory decisions of Richmond J concerning long-standing proceedings between the parties
that originated in 2006. The underlying dispute involved claims by Mr Naaman in the Equity
Division seeking to set aside transactions undertaken by the applicants in 2012 and 2014, during
which various freezing and injunction orders were made against them. After an earlier judgment
by Kunc J made adverse credit findings against one applicant, Peter Sleiman, and findings in
favour of Mr Naaman, the applicants successfully appealed in part to the Court of Appeal, and
special leave was later granted by the High Court limited to the question of fiduciary duties
between trustees. Following those appellate decisions, the applicants applied to discharge or vary
the existing freezing and injunction orders, proposing to pay $3.6 million into court and to remove
a caveat lodged by Mr Naaman over a hotel property owned by one applicant. In the alternative,

they sought temporary removal of the caveat to allow refinancing of an existing mortgage on that
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property. Richmond J dismissed the first request, finding the proposed sum insufficient to protect
enforcement prospects, but allowed the caveat’s temporary removal for refinancing purposes while
continuing the existing orders. The applicants then sought leave to appeal, contending that his
Honour had erred in exercising his discretion and in imposing unreasonable conditions on the

caveat’s removal.

Decision

The New South Wales Court of Appeal dismissed the applicants’ summons for leave to appeal,
upholding Richmond J’s decision. The Court found no arguable error in the primary judge’s refusal
to discharge the existing freezing orders, noting that the applicants’ proposed payment of $3.6
million into court was plainly inadequate and that they had neither suggested nor substantiated any
higher amount. The freezing orders were appropriately capped below the respondent’s total claim,
and their continuation properly served the purpose of preserving the status quo pending resolution
of the proceedings. The Court also held that there was no error in the conditional, temporary
removal of the caveat to permit refinancing of the hotel mortgage, as the condition that any
replacement mortgage be on similar terms and secure the same amount was reasonable. Further,
the applicants had not proposed any commercially adequate alternative form of security in lieu of

the caveat.
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JEA Holdings (Aust) Pty Ltd v Registrar-General of New South Wales [2024]
NSWSC 85

Coram: Richmond J
Court: Supreme Court of New South Wales

Date: 13 February 2024

LAND LAW — Torrens title — compensation for loss of interest in land — Torrens assurance

fund — causation of loss

LAND LAW — Torrens title — exceptions to indefeasibility — omitted or misdescribed easement

ENVIRONMENT AND PLANNING — environmental planning instruments — local

environment plan — inconsistent with terms of easement

VALUATION — value — development potential

Facts

JEA Holdings sought compensation under s 129 of the Real Property Act 1900 (NSW) from the
Torrens Assurance Fund, alleging loss arising from the Registrar-General’s omission to record an
easement on the title of land it purchased in 2010. The land, Lot 4 in DP 219028, had historically
been burdened by an easement, originally expressed as a covenant in a 1963 transfer, which
granted car parking rights to the adjoining Lot 5, now owned by Awar Pty Ltd. When JEA acquired
the property, the easement was not noted on its title due to a registration error dating back to the
1980s. After JEA objected to the Registrar-General’s 2012 notice of intention to correct the register,

litigation ensued, culminating in the Court of Appeal’s 2015 decision ordering that the easement
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be recorded on the title. Following this correction, JEA sought to redevelop Lot 4, obtaining
conditional development consent in 2016 despite the easement’s restrictions. Subsequent disputes
with Awar were discontinued by consent in 2019, and the original Housing Commission covenant
over the land was later removed in 2022. In 2023, JEA commenced the present proceedings
seeking compensation for the diminution in the value of its land and legal costs allegedly caused

by the Registrar-General’s omission and the subsequent registration of the easement.
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Kellogg (Aust.) Pty Ltd v The Owners — Strata Plan 81034 [2024] NSWSC 1502

Coram: Williams J
Court: Supreme Court of New South Wales

Date: 26 November 2024

LAND LAW — Easements — Extinguishment of easements — Extinguishment by order of court —

Where all persons entitled to the easement consent to extinguishment

Facts

The plaintiff, Kellogg (Aust.) Pty Ltd, owned land at 47 Swinbourne Street, Banksmeadow,
burdened by a 4.57-metre-wide drainage easement created in 1942 by registered dealing D134###.
The easement benefited adjoining land originally owned by William and Louisa Stephen and now
forming part of several subdivided parcels held under Strata Plan 81034 and folio identifiers
L/T#H#H#1, 2/8####9 and 109/1####9. Following multiple subdivisions and boundary changes,
only the southern part of the easement continued to burden the plaintiff’s land, while the northern
part had shifted entirely onto neighbouring land. In October 2024, Kellogg commenced
proceedings under s 89(1) of the Conveyancing Act 1919 (NSW) seeking an order to extinguish
the easement to facilitate the sale of its property, which was conditional upon the easement’s
removal. The company notified all registered proprietors, lessees, sub-lessees, and mortgagees of
the dominant tenement lands, including corporate entities such as The Trust Company Limited,
GTA Industrial Custodian Pty Ltd, Olefines Pty Ltd, and associated tenants (including Ausgrid,
Owens Transport, and Mondiale VGL). Each of these parties confirmed their consent to the

extinguishment of the easement.

Liability limited by a scheme approved under Professional Standards Legislation




2024: Real Property Law Year in Review Paul Folino-Gallo

Decision

The Supreme Court of New South Wales ordered, under s 89(1)(b) of the Conveyancing Act 1919
(NSW), that the 4.57-metre-wide drainage easement created in 1942 by registered dealing
D134### be extinguished to the extent that it burdened the plaintift’s land at 47 Swinbourne Street,
Banksmeadow. The Court was satisfied that all persons entitled to the benefit of the easement,
including the registered proprietors, lessees, sub-lessees, mortgagees, and relevant corporate
entities associated with the dominant tenement land, had expressly consented to its extinguishment.
The Court accepted that procedural fairness did not require the joinder of any additional parties,
such as mortgagees whose interests were unaffected, and noted that the application met the

statutory requirements for extinguishment by consent. No order as to costs was made.
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Lahoud v Willoughby City Council [2024] NSWCA 163

Coram: Meagher JA; Leeming JA; Preston CJ of LEC
Court: Supreme Court of New South Wales, Court of Appeal

Date: 10 July 2024

ENVIRONMENT AND PLANNING — Development consent for the adaptive reuse of existing
commercial building — judicial review — building exceeds height standard — whether consent
authority satisfied of cl 4.6 of Willoughby Local Environment Plan 2012 before granting
development consent — whether consent authority satisfied building had active street frontage —
whether development for permissible use of shop top housing — whether consent authority failed

to consider if land is contaminated

LIMITATION OF ACTIONS — Whether proceedings time-barred — time limit of three months
after public notice in accordance with regulations published — earlier notifications not notices in

accordance with regulations

Facts

A development approval was granted by the Willoughby Local Planning Panel, acting on behalf
of Willoughby City Council, to Helm Pty Ltd for the adaptive reuse of a commercial building at
131 Sailors Bay Road, Northbridge, involving the addition of a new level and conversion into
ground-floor business premises with 14 apartments above. Mr Victor Lahoud commenced judicial
review proceedings in the Land and Environment Court challenging the Panel’s decision, naming
the Council and Helm as respondents. The Council entered a submitting appearance, while Helm
defended the approval. Mr Lahoud’s application to join the Panel as a respondent was refused. The

judicial review before Moore J raised issues concerning the Panel’s application of the height
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standard under cl 4.3 and cl 4.6 of the Willoughby Local Environmental Plan 2012 (WLEP),
compliance with the active street frontage requirement in cl 6.7(3) of the WLEP, the
characterisation of the development as permissible shop top housing, and consideration of
contamination issues under cl 7 of SEPP 55 — Remediation of Land. After Moore J dismissed the
proceedings and ordered costs against Mr Lahoud, he appealed under s 58 of the Land and
Environment Court Act 1979 (NSW), raising 12 grounds of appeal corresponding to these four
issues. Helm filed a notice of contention asserting that the proceedings were out of time, that the
alleged jurisdictional errors were unsubstantiated, and that, even if error were established, the

Court could suspend and validate the consent under s 25B of the Court Act.

Decision

The New South Wales Court of Appeal (Preston CJ of LEC, Meagher JA and Leeming JA
agreeing) dismissed Mr Lahoud’s appeal, upholding the validity of the Willoughby Local Planning
Panel’s grant of development consent to Helm Pty Ltd. The Court held that the height standard
grounds were misconceived, as the Panel had lawfully granted consent under s 4.16(1) of the
Environmental Planning and Assessment Act 1979 (NSW) to the amended development and was
properly satisfied under cl 4.6 of the Willoughby Local Environmental Plan 2012. There was no
denial of procedural fairness in the primary judge’s reasoning. On the active street frontage ground,
the Court held that whether the development achieved an “active street frontage” was not a
jurisdictional fact and that the Panel’s conclusion was reasonably open. Regarding shop top
housing, the Court found the appellant’s interpretation of the definition incorrect and held that the
development was properly characterised as shop top housing. As to contamination, the Court found
no evidence that the Panel failed to consider SEPP 55 — Remediation of Land and held that the
appellant had not proved the land was contaminated under cl 7(4). Finally, the Court determined
that the proceedings were not time-barred, as only the 15 July 2021 public notice satisfied the
requirements of s 4.59 of the EPA Act.
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M. & S. Investments (NSW) Pty Ltd v Affordable Demolitions and Excavations
Pty Ltd [2024] NSWCA 17

Coram: Ward P; Mitchelmore JA; Preston CJ of LEC
Court: Supreme Court of New South Wales, Court of Appeal

Date: 7 February 2024

ENVIRONMENT AND PLANNING - offences - waste disposal — pollution of land — time for
commencement of proceedings — when evidence first came to attention of authorised officer —
whether individuals appointed as authorised officers — proceedings dismissed as time-barred —

appeal — misconstruction of applicable statute for appointment of authorised officers

APPEAL — dismissal of proceedings for offences as time-barred — when evidence first came to
attention of relevant authorised officer — whether individuals appointed as authorised officers —
instrument of delegation of functions to individuals — delegation of functions not appointment as
authorised officer — misconstruction of applicable statute for appointment of authorised officer -
misdirection by consideration of non-applicable statute delegating functions — conflation of

different statutory powers

LIMITATION OF ACTIONS - limitation period for commencement of proceedings for offences
— when evidence of offence first came to attention of authorised officer — appointment of

authorised officer — delegation of functions not appointment as authorised officer
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Facts

M. & S. Investments (NSW) Pty Ltd (‘M&S’) was granted leave in September 2021 to commence
private prosecution proceedings in the Land and Environment Court against several defendants for
alleged offences under the Protection of the Environment Operations Act 1997 (NSW) (‘POEO
Act’), arising from the alleged unlawful dumping of asbestos waste on a property in Edmondson
Park, jointly owned by M&S and Futurepower Developments Pty Ltd (now in liquidation). The
alleged offences involved breaches of ss 115, 142A(1)(b), 143(1)(b) and 144(1)(b) of the POEO
Act, said to have been committed as part of a joint criminal enterprise involving six parties,
including Domenic and Angela Carbone and Affordable Demolitions and Excavations Pty Ltd.
The key issue before the Court was whether the proceedings were time-barred under s 216(2) of
the POEO Act, which depended on when evidence of the offences first came to the attention of a
duly authorised officer of Liverpool City Council. The respondents argued that two Senior Land
Development Engineers were authorised officers as early as 2016-2017, while M&S contended
that the relevant authorised officer was an Environmental Health Officer who inspected the
property in September 2018. During the pendency of judgment on these limitation issues, M&S
issued a subpoena to Optus Mobile Pty Ltd seeking call and location data from 2016 to corroborate
its allegations regarding the unlawful dumping. That subpoena was challenged and ultimately set
aside on grounds of prematurity and overbreadth. M&S subsequently sought leave to appeal and

judicial review of both primary decisions.

Decision

The New South Wales Court of Appeal upheld M&S Investments’ appeal against the first primary
judge’s decision striking out its proceedings, holding that the judge had misdirected herself in
interpreting ss 187 and 216 of the POEO Act and s 378 of the Local Government Act 1993 (NSW).
The Court clarified that the statutory powers in those provisions are mutually exclusive, as the LG
Act permits delegation of functions, while the POEO Act provides for the grant of authority
through appointment as an authorised officer. Consequently, the Council’s instrument of
delegation did not operate as an appointment of authorised officers under the POEO Act, and the
functions of authorised officers are non-delegable. The Court also dismissed M&S’s appeal against

the decision to set aside a subpoena, finding no error in the exercise of discretion and confirming
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that the subpoena was impermissibly broad. The judicial review applications were rendered
unnecessary by the appeal outcomes, and M&S was granted leave to adduce additional evidence,

having established its relevance and justification for late tender.
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Mawson Parade Investments Pty Ltd v Christopher Forrest Heald [2024]
NSWSC 1198

Coram: Williams J
Court: Supreme Court of New South Wales

Date: 23 September 2024

CIVIL PROCEDURE — Approval of settlement of proceedings pursuant to s 76 of the Civil
Procedure Act 2005 (NSW) — Where proceedings commenced by the plaintiff (as purchaser)
against the defendant (as vendor) for specific performance of a contract for sale — Whether the
settlement is beneficial to the interests of the defendant who is a person under legal incapacity —

Held: settlement approved

Facts

The plaintiff commenced proceedings on 6 April 2022 seeking specific performance of a contract
for the sale of land entered into with the defendant on 19 August 2021. The defendant, represented
by his three sons acting informally as tutors due to his cognitive impairment, later filed a notice of
motion claiming the existence of a binding settlement deed made on 28 March 2023 and asserting
that he had validly rescinded the contract the following day. Medical evidence revealed that the
defendant had suffered multiple strokes, resulting in significant cognitive deficits affecting his
ability to understand and manage complex legal matters. Psychological assessment confirmed
severe impairment in memory, attention, and reasoning, supporting the conclusion that he was a
person under legal incapacity within the meaning of the Civil Procedure Act 2005 (NSW). The
matter was set for hearing in September 2024, during which the parties reached a further settlement
agreement requiring completion of the original contract with an additional $50,000 payment to the
defendant and providing for the Court’s approval of the settlement under s 76 of the Act, given the

defendant’s incapacity.
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Decision

The Court held that the defendant was a person under legal incapacity within the meaning of the
Civil Procedure Act 2005 (NSW) and therefore that the proposed settlement required court
approval under s 76. In exercising its protective jurisdiction, the Court determined that the
settlement, providing for specific performance of the 2021 land sale contract with an additional
$50,000 payment to the defendant, was beneficial to the defendant’s interests. The Court accepted
unchallenged expert evidence of the defendant’s significant cognitive impairment, rendering him
incapable of managing complex legal proceedings. It found that the defendant’s notice of motion
asserting a right to rescind the contract had very poor prospects of success, and that proceeding to
trial carried substantial costs risks. Balancing these factors, the Court concluded that the certainty
and finality of settlement outweighed any chance of a more favourable judgment, and accordingly

approved the settlement under s 76, binding the defendant as if of full capacity.
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Mereworth Property Pty Ltd v Mereworth Pastoral Pty Ltd [2024] NSWSC 475

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 24 April 2024

CONTRACTS — Formation — Acceptance of offer — Method of acceptance prescribed by
offeror — Whether steps to be taken “upon acceptance” were requirements for acceptance of offer,

or steps to be taken after acceptance of offer as part of agreement formed

Facts

The dispute arose from negotiations to settle earlier court proceedings concerning a 2022 put-and-
call option deed relating to a lot of land in Berrima, New South Wales. The plaintiffs held a call
option under the deed, and the primary dispute concerned whether that option period had been
validly extended. After earlier settlement offers were exchanged, the defendant’s solicitors sent a
formal offer on 7 December 2023, setting out detailed terms for settlement, including the execution
of an amended contract for sale, payment of specified sums, and the withdrawal of a caveat. The
offer was stated to be open for written acceptance until 4pm on 11 December 2023. On that date,
the plaintiffs’ solicitors emailed stating that their clients accepted the offer and would provide the
executed contract and payments shortly thereafter. The plaintiffs subsequently transferred the
required funds and provided draft contract documents on 13 December 2023. A dispute then arose
as to whether the plaintiffs’ email constituted valid acceptance, or whether the steps in clause 1.3(c)
of the offer, such as payment and execution, were required to perfect acceptance. The case thus
turned on the proper construction of the 7 December offer letter and the meaning of acceptance

“in writing” under its terms.
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Decision

The Court held that the parties had entered into a binding settlement agreement on 11 December
2023, when the plaintiffs’ solicitors accepted the defendant’s offer in writing by email. Construing
the offer letter of 7 December 2023 objectively, the Court found that acceptance “in writing” under
clause 1.4 was sufficient to form a contract and that the additional steps listed in clause 1.3(c),
such as payment of funds and execution of the amended contract, were obligations to be performed
after acceptance, not preconditions to contract formation. The Court rejected the defendant’s
argument that these acts were required for valid acceptance, holding that the plain wording and
commercial context of the offer supported the plaintiffs’ interpretation. The Court declared under
s 73 of the Civil Procedure Act 2005 (NSW) that a binding settlement agreement had been
concluded on 11 December 2023 and ordered the defendant to pay the plaintiffs’ costs.
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New South Wales Aboriginal Land Council v Minister Administering the Crown
Land Management Act 2016 [2024] NSWCA 294

Coram: Adamson JA; Stern JA; Preston CJ of LEC
Court: Supreme Court of New South Wales, Court of Appeal

Date: 11 December 2024

LAND LAW — Indigenous land rights — Aboriginal Land Rights Act 1983 (NSW) — claimable
Crown lands — where primary judge found land was not claimable Crown lands under s 36(1)(c)
because it was needed for an essential public purpose — whether primary judge applied s 36(1)(c)
erroneously— where primary judge failed to address the absence of decision of executive
government that the land was needed for a particular purpose — where primary judge identified
essential public purpose as education provided by private community college — whether primary

judge’s conclusion was legally unreasonable

APPEALS — right of appeal — scope of right — error of law — where appeal from decision from
Land and Environment Court only lies on question of law — whether appeal grounds raise
questions of law — where grounds allege error in primary judge’s application of s 36(1)(c) of the

Aboriginal Land Rights Act 1983 (NSW)

Facts

In December 2016, the NSW Aboriginal Land Council lodged two land claims over Crown land
in Jannali that formed part of a site historically used for public education. The land, dedicated in
1935 for “public school purposes” under the Crown Lands Consolidation Act 1913 (NSW), had
been part of the Jannali Girls High School site until the school’s closure in 1991. Since 1994, the

St George & Sutherland Community College, a privately owned community education provider,
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had occupied part of the site under a lease granted by the Minister for Education and Training. The
lease expired in 2015 but the College continued to occupy the premises on a monthly tenancy. In
early 2016, the College offered to purchase the site, mistakenly believing all lots were owned by
the Department of Education. Internal government correspondence revealed that while two lots
were owned by the Department, one lot, the claimed land, remained Crown land dedicated for
public school purposes. Officials from the Department of Primary Industries and Crown Lands
and Property NSW discussed procedural options for transferring or acquiring the land to facilitate
the proposed sale to the College. In October 2016, the Minister for Education approved a
recommendation declaring the land surplus to educational requirements and agreeing to its sale to

the College, but before the transaction was completed, the Aboriginal land claims were filed.

Decision

The Court of Appeal allowed the appeal, holding that the primary judge erred in finding that the
claimed land was required for an essential public purpose under s 36(1)(c) of the Aboriginal Land
Rights Act 1983 (NSW). The Court found that no actual decision or positive opinion had been
formed by the executive government that the land was needed for such a purpose, and that the
primary judge had misapplied the statutory test by relying on evidence of the College’s educational
activities rather than the government’s intent. It further held that the Minister’s conclusion that the
land was required for an essential public purpose was legally unreasonable, as the evidence showed
the land was deemed surplus to educational requirements and intended for sale to a private body.
Accordingly, the Court ordered that the land be transferred to the New South Wales Aboriginal
Land Council and that the Minister pay the Council’s costs.
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oOh!media Fly Pty Ltd v Transport for NSW [2024] NSWCA 200; 261 LGERA
273

Coram: Leeming JA; Kirk JA; Adamson JA
Court: Supreme Court of New South Wales, Court of Appeal

Date: 15 August 2024

VALUATION — Compensation for compulsory acquisition of strip of land used for road to Sydney
Airport — Market value — Procedural fairness in rejecting valuation method proposed — Notice of
basis of rejection — Issue raised both in submissions and on the facts — Running commentary on

submissions not required

VALUATION — Market value — Statutory disregard of change in value caused by public purpose
— Challenge partly overtaken by subsequent case law — No disregard for change in value resulting

from owner’s free choice due to suspected acquisition

VALUATION — Special value and disturbance — Tax gross up — Issue not raised — No basis for

criticism for failing to give reasons with respect to claim not made

APPEALS — Jurisdiction of appellate court — Appeal from Land and Environment Court —
Question of law — Claimed constructive failure to exercise jurisdiction to make allowance for
potentialities — Matter not put as part of appellant’s case below — Complex factual issue
necessitating further evidence — No constructive failure — In substance appellant had been seeking

to reopen its case
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Facts

The appellant, oOh!media Fly Pty Ltd, held a lease over land adjacent to Qantas Drive near Sydney
Airport, where it operated 18 large billboard signs. Transport for NSW compulsorily acquired the
leasehold interest to facilitate the construction, operation, and maintenance of the Sydney Gateway
road project. Prior to the acquisition, 0Oh!media had planned to digitise some of its billboards to
increase their value but abandoned those plans after learning of the project’s potential impact.
Following acquisition, the Valuer-General assessed compensation at approximately $3.8 million,
which oOh!media disputed in the Land and Environment Court, seeking between $32.6 and $52.2
million. The primary judge largely rejected the company’s claims, awarding about $2.7 million in
compensation. On appeal, the issues concerned whether the primary judge had erred in rejecting
oOh!media’s valuation methodology, misapplied the statutory disregard test by excluding
consideration of digitisation plans, failed to account for the land’s potential for digitisation, and

inadequately addressed claims for additional compensation relating to tax effects.

Decision

The New South Wales Court of Appeal dismissed oOh!media Fly Pty Ltd’s appeal, upholding the
Land and Environment Court’s decision on compensation. The Court held there was no denial of
procedural fairness, as the appellant had a full opportunity to address the issue of the absence of
market evidence and was required to respond to oral submissions in the ordinary course of
litigation. The Court confirmed that compensation under s 56(1)(a) of the Land Acquisition (Just
Terms Compensation) Act 1991 (NSW) must reflect the value of the land as it existed at the date
of acquisition, not as if unrealised or abandoned development plans, such as the proposed
digitisation of billboards, had been completed. Relying on Sydney Metro v G&J Drivas Pty Ltd
(2024) 258 LGERA 197, the Court rejected arguments that potential digitisation should be factored
into market value. It further held that the primary judge did not err in refusing to reopen the case
or in declining to make additional findings on development potential, as doing so would have
required extensive new evidence. Finally, the Court rejected the appellant’s argument regarding a

“tax gross-up,” finding the issue had not been properly raised or substantiated.
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The Owners Strata Plan No 2661 v Selkirk [2024] NSWSC 760; 21 BPR 44757

Coram: Leeming JA
Court: Supreme Court of New South Wales

Date: 21 June 2024

LAND LAW - strata title — duties of owners corporation — duty to maintain and repair common
property — claims for rectification works and damages by lot owner under Strata Schemes
Management Act 2015 (NSW), s 106(5) and 232(1) following breach of duty — whether entitlement
of owners corporation to apply for orders to inspect and perform works on lot owner’s property an
answer to resistance by lot owner to accessing her property — whether open to owners corporation
to rely on unreasonable conduct by lot owner in failing to mitigate her loss in partial defence to
claim for damages — consideration of nature of duty owed by owners corporation and statutory

right to damages under s 106

Facts

The dispute arose between the owners corporation of a nine-lot strata scheme in Darling Point and
Ms Simone Selkirk, the owner of Lot 5, following a leak from her bathroom in November 2020
that caused damage to common property. The owners corporation conceded a breach of its
statutory duty under s 106(1) of the Strata Schemes Management Act 2015 (NSW) to repair and
maintain common property but argued that Ms Selkirk’s conduct contributed to the delay in
remediation. Ms Selkirk sought orders requiring the owners corporation to rectify defective
waterproofing and reinstate her bathroom to its pre-loss “like-for-like” condition, as well as
damages for lost rent exceeding $117,000. The owners corporation contended that she had acted
unreasonably by rejecting its proposed repair works from Auseal Waterproofing and by pursuing
insurance claims instead of cooperating with remediation. The matter originated in the Supreme

Court of NSW before being transferred to NCAT, where Senior Member Tyson dismissed Ms
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Selkirk’s claims. She then successfully appealed to the NCAT Appeal Panel, after which the
owners corporation appealed to the NSW Court of Appeal, limited to questions of law concerning

causation, mitigation, and the scope of the corporation’s statutory duty.

Decision

The Court held that the statutory duties imposed on an owners corporation under s 106(1) and (2)
of the Strata Schemes Management Act 2015 (NSW) are strict duties not discharged by reasonable
care or by showing a lot owner’s contribution to the defect. While these duties may be limited or
deferred under s 106(3)—(7), a breach will ordinarily justify rectification orders under s 232. To
recover damages under s 106(5), a lot owner must prove that the claimed loss was a reasonably
foreseeable loss suffered as a result of the breach. The Court confirmed that an owners corporation
may defend a damages claim by showing that the loss was not reasonably foreseeable or not caused
by the breach, including where the owner’s unreasonable conduct or failure to mitigate loss was
the effective cause. Applying these principles, the Court allowed the appeal on the question of
mitigation, clarifying that an owners corporation may argue that a lot owner’s unreasonableness
can limit or negate recoverable damages. The Court also directed that the matter be referred to the

Legal Services Commissioner concerning concerns raised about the lot owner’s conduct.
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Owners Corporation Strata Plan 39993 v Place Management NSW [2024]
NSWSC 1537

Coram: Nixon J
Court: Supreme Court of New South Wales

Date: 3 December 2024

COMMERCIAL LEASE — lease of common property of commercial leasehold strata scheme —

construction of definition of “Market Value of the Stratum” — no issue of principle

Facts

This case concerned a dispute over the proper construction of a commercial lease governing the
valuation of airspace within the “Quay West” building at 111 Harrington Street, The Rocks,
Sydney. The defendant, Place Management NSW, was the freehold owner of the airspace (the
Stratum), while the plaintiff, the Owners Corporation for Strata Plan 39993, held a leasehold
interest in that Stratum under a long-term common property lease (the CP Lease) commencing in
1991 and expiring in 2088. The lease required periodic determinations of the “Market Value of the
Stratum,” which in turn informed rent payable under individual lot leases. A dispute arose in 2021
over the meaning of that term, following conflicting valuations by the Valuer-General and the
plaintiff’s consultant. The Valuer-General valued the Stratum at $10.6 million on the basis that a
developer could construct commercial offices within the airspace, while the plaintiff’s valuer
assessed a lower value after deducting costs associated with constructing supporting structures and
obtaining easements. Unable to agree on joint valuation instructions, the parties sought declaratory
relief from the Court as to whether external improvements, supporting structures, and access
provisions outside the Stratum could be taken into account in determining its market value under

the CP Lease.
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Decision

The Court held that the determination of the “Market Value of the Stratum” under the lease must
be made having regard to all relevant factors, except those expressly excluded, namely, the
existence of the lease itself and any improvements constructed within the Stratum. The Court
rejected the plaintiff’s contention that improvements or structures outside the Stratum (such as the
existing building providing access, support, and shelter) must be disregarded, finding no textual or
contextual basis for that limitation. Instead, valuers are entitled to consider such external structures
to the extent they are relevant to assessing the Stratum’s value and development potential,
including the ease and cost of obtaining necessary rights of access or support. The Court affirmed
that valuation is a matter for the expert valuer’s professional judgment, guided by the text, context,
and commercial purpose of the contract. Consequently, the plaintiff’s sought declarations were

refused.
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Petrie v Dickson (No 2) [2024] NSWSC 1337

Coram: Parker J
Court: Supreme Court of New South Wales

Date: 25 October 2024

COSTS — party/party — offer of compromise — dispute concerning rights under registered
easement — offer in form of proposed declaration as to “true construction” of easement —
construction rejected but easement found to be invalid — finality of offer — utility of declaration
in negative form — propriety of declaration in Torrens system — declaration contrary to Court’s

construction of easement — indemnity costs refused

Facts

The dispute arose between the owners of adjoining duplex lots in Palm Beach concerning the
validity and scope of an easement created in 2003 under s 88B of the Conveyancing Act 1919
(NSW). The easement purported to grant the owners of Lot 1 (the defendants) rights ‘for garden
use’ over a 60 m? portion of Lot 2 (the plaintiff’s land), including the right to construct and use a
garden shed. Conflict arose when the plaintiff alleged that the defendants were using the servient
land more broadly than permitted and argued that the grant allowed only ‘shared’ or ‘common’
use. Alternatively, the plaintiff claimed that if the easement conferred sole control over the
burdened area, it was invalid under the ‘ouster principle.” The defendants maintained that the
easement granted them practical control of the area without conferring exclusive possession.
During the two-day hearing, both parties’ positions evolved, with the defendants adopting aspects
of the plaintiff’s interpretation and the plaintiff emphasising the invalidity argument. Following
judgment on the substantive issues, the parties disputed costs, focusing on the effect of an

unaccepted offer of compromise made by the plaintiff during the proceedings.
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Decision

The Court declined to award the plaintiff indemnity costs under r 42.14 of the Uniform Civil
Procedure Rules 2005 (NSW), despite her success in invalidating the easement, holding that the
offer of compromise made by the plaintiff was not a valid or appropriate basis for such an order.
The offer proposed a declaratory order regarding the construction of the easement which, if
accepted, would not have immediately resolved the dispute because (1) the Court could not have
made the declaration by consent, as it concerned a registered right in rem; (2) the proposed
declaration was defective in form and contrary to the Torrens system’s principle of conclusiveness
of title; and (3) the declaration reflected an interpretation of the easement that the Court ultimately
rejected. Consequently, the Court exercised its discretion to ‘order otherwise’ and refused

indemnity costs, finding that the defendants’ rejection of the offer was reasonable.

The Court also declined to award indemnity costs on Calderbank principles, holding that the
defendants’ conduct did not amount to unreasonableness. The result was that the plaintiff was
awarded ordinary costs of the proceedings, while being ordered to pay the defendants’ costs of the

indemnity costs application.
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Piety Developments Pty Ltd v Cumberland City Council [2024] NSWCA 173

Coram: Payne JA; Adamson JA; Griffiths AJA
Court: Supreme Court of New South Wales, Court of Appeal

Date: 23 July 2024

CONTRACTS — Formation — acceptance of offer — whether there was sufficient communication
of acceptance — where the respondent Council had passed a resolution accepting the appellant’s
offer during a Council meeting which was open to the public and livestreamed on its website and
published a copy of the unsigned minutes of the meeting (which recorded that such resolution was
passed) on its website the following day — where a rescission motion was lodged in respect of that
resolution shortly after the meeting ended and the Council took no steps to notify the appellant that
such resolution had been passed or to otherwise directly communicate its acceptance of the offer
to the appellant — whether the legislative and regulatory framework affecting the Council’s
operations were matters of context relevant to the objective assessment of whether there was

effective communication of acceptance

LAND LAW — Conveyancing — Requirements of Writing — whether the signed minutes of the
Council meeting comprised a “memorandum or note” of a contract for sale for the purposes of s
54A of the Conveyancing Act 1919 (NSW) — whether the mayor and general manager who signed

the minutes were lawfully authorised signatories pursuant to s 54A

LOCAL GOVERNMENT - whether land acquired by resumption under s 532 of the Local
Government Act 1919 (NSW) was “land subject to a trust for a public purpose” and therefore
should be classified as “community land” for the purposes of cl 6(2)(b) of Sch 7 of the Local
Government Act 1993 (NSW)
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Facts

The dispute concerned whether a binding and enforceable contract arose from the Council’s
resolution to sell Council-owned land at 13 John Street, Lidcombe, to the appellant, Piety
Investments Pty Ltd. The land had been acquired by the Council’s predecessor in 1965 by
resumption under s 532 of the Local Government Act 1919 (NSW). After an unsuccessful public
tender process, the Council invited Piety and another tenderer to submit their ‘best and final offers’
by 4 October 2021. Piety submitted its offer on that date. At a Council meeting on 3 November
2021, the Council resolved to ‘accept’ Piety’s offer and authorised the General Manager to execute
the necessary documents. The meeting was livestreamed, and Piety’s director later became aware

of the resolution that same day.

On 4 November 2021, the Council published unsigned minutes of the meeting on its website,
which Piety received on 9 November 2021 and contended gave rise to a collateral contract.
However, a rescission motion was lodged shortly after the meeting, and at the next Council
meeting on 17 November 2021, held during a caretaker period, the Council confirmed and signed
the minutes but deferred consideration of the rescission motion. The case raised questions about
whether the Council’s acceptance had been effectively communicated, whether an enforceable
contract satisfied s 54A of the Conveyancing Act 1919 (NSW), the effect of the rescission motion,
and whether the land was ‘community land’ held on trust for a public purpose under cl 6(2)(b) of

Sch 7 to the Local Government Act 1993 (NSW).

Decision

The New South Wales Court of Appeal dismissed both the appeal and cross-appeal, holding that
no binding or enforceable contract arose between the parties. The Court affirmed that the Council’s
3 November 2021 resolution and subsequent publication of unsigned minutes did not amount to
communication of acceptance to Piety, as there was no evidence of any authorised communication
of acceptance and the draft minutes should reasonably have been understood as part of the
Council’s internal decision-making process. The signed minutes of the meeting did not satisfy the

‘memorandum or note’ requirement under s 54A of the Conveyancing Act 1919 (NSW),
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particularly given that a rescission motion had been lodged and the Council was in caretaker mode
when the minutes were confirmed. It was unnecessary to determine whether the Mayor or General
Manager were authorised signatories or whether a collateral contract existed. Finally, the Court
held that the land was not ‘community land’ under cl 6(2)(b) of Sch 7 to the Local Government
Act 1993 (NSW), as land resumed under s 532 of the Local Government Act 1919 (NSW) was not

subject to a statutory trust for a public purpose.
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Purser v Purser (No 2) [2024] NSWSC 700

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 7 June 2024

LAND LAW — Co-ownership — Severance of joint tenancy — Where co-owners have not
formally severed joint tenancy — Where co-owners’ respective shares of the Property not

determined — Whether joint tenancy severed unilaterally by deed or by course of conduct

Facts

The case concerned a dispute between Laura and Glen Purser, a married couple who co-owned a
property in Glen Davis as joint tenants. Following the breakdown of their relationship, Ms Purser
applied for orders under s 66G of the Conveyancing Act 1919 (NSW) for the appointment of
trustees to sell the property. The Court appointed trustees and directed how the sale proceeds
should be applied but deferred determining the division of the net proceeds between the parties, as
the joint tenancy had not been severed. Ms Purser later argued that the joint tenancy had been
severed, relying either on a deed poll she executed assigning her interest in the ‘proceeds of sale’
to herself, or on the parties’ conduct following their separation. Mr Purser opposed this, contending
that the proceeds should instead be held on trust pending resolution of family law proceedings or

agreement between the parties.

Decision

The Court held that the joint tenancy between Laura and Glen Purser in the proceeds of sale of
their Glen Davis property had been effectively severed by conduct, but not by deed. The Court

rejected Ms Purser’s argument that her execution of a deed poll assigning her interest in the
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proceeds of sale to herself severed the joint tenancy, finding that the purported assignment was
legally ineffective under both s 12 and s 24 of the Conveyancing Act 1919 (NSW) and raised
unresolved issues concerning the assignment of future or partial choses in action. However, the
Court found that the parties’ post-separation conduct, particularly their mutual recognition of
separate proprietary entitlements and their intention to divide assets, was unequivocally referable
to a severance of the joint tenancy. Consequently, the Court ordered that the net proceeds of sale,
once applied according to the existing priority regime, be divided equally between the parties as

tenants in common in equity.
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Resource Base Limited v Sutton [2024] NSWSC 1424

Coram: Williams J
Court: Supreme Court of New South Wales

Date: 8 November 2024

CONTRACTS — Remedies — Specific performance — Where vendor and purchaser entered into
contract for sale of land which failed to complete — Where purchaser claimed specific
performance of sale contract, and vendor claimed specific performance of an alleged novated and
varied sale contract — Where vendor abandoned claim and consented to orders for specific
performance of sale contract relied on by purchaser — Orders made for specific performance of

that sale contract in terms consented to by the parties

CONTRACTS — Construction and interpretation of sale contract to be specifically performed —
Where vendor, after entering into the contract for sale of land, applied and was granted an
exploration licence over a large area of land, including the land that is the subject of the sale
contract, in respect of Group 5 minerals including clay — Whether the sale contract, properly
construed, expressly requires the vendor to transfer its clay exploration licence to the purchaser
upon completion or contains an implied term to that effect — Held: no express or implied term

requiring transfer of clay exploration licence to purchaser on completion

LAND LAW — Non-derogation from grant — Whether the vendor has derogated from the grant of
property made to the purchaser under the contract for sale of land by refusing to transfer its clay
exploration licence upon completion — Where evidence does not support imputing to the parties a
common intention that the purchaser acquired the land for the purpose of gaining access to, and

an entitlement to use, clay deposits — Held: no derogation from grant
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Facts

The defendant, John Sutton, owned a rural property in Bumbaldry, NSW known as ‘The Mines.’
In August 2014, he entered into a contract to sell the property to Resource Base Limited (RBL) for
$300,000, with completion originally set for 2017 and later extended multiple times to February
2021. RBL was the parent company of Broula King Joint Venture Pty Ltd (BKJV), which held a
nearby mining lease and had existing agreements with Sutton regarding clay extraction and access
to parts of the land. Disputes arose when Sutton refused to complete the sale, claiming the contract
had been novated to BKJV on different terms. Meanwhile, after the contractual completion date
had passed, Sutton applied for and was granted an exploration licence (EL9553) in April 2023,
entitling him to prospect for clay and other minerals over an area including ‘The Mines.” RBL and
BKIJV sued for specific performance of the 2014 contract and sought an order requiring Sutton to
transfer the exploration licence to RBL, arguing that the licence application derogated from the
property rights to be conveyed under the contract. The proceedings thus centred on whether Sutton

was obliged to transfer the exploration licence along with the land.

Decision

The Court held that while RBL was entitled to specific performance of the 2014 contract for the
sale of ‘The Mines’, Mr Sutton was not obliged to transfer his subsequently acquired exploration
licence (EL9553) to RBL. On a proper construction of the contract, the property sold excluded
minerals, and there was no express or implied term requiring transfer of any exploration licence.
The Court found that an exploration licence is a statutory permission, not an interest in land, and
therefore not captured by the vendor’s obligation to convey the property ‘free of any other interest.’
Nor did the doctrine of non-derogation from grant apply, as Sutton’s acquisition of EL9553 did
not frustrate RBL’s enjoyment of the estate conveyed. The Court rejected arguments that
commercial sense or equitable principles warranted an ‘overlay’ extending specific performance
to include the licence, warning that such an order would improperly rewrite the contract.
Accordingly, specific performance was granted in the terms consented to by the parties, excluding

any requirement to transfer EL9553.
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Smith v Central Coast Council [2024] NSWSC 981

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 8 August 2024

LAND LAW — Adverse possession — Possessory application over Torrens title land — Where
the plaintiff seeks a declaration that he is the rightful owner of part of the defendants’ rural land
by reason of adverse possession for more than 40 years — Whether the acts of the plaintiff and

his predecessors in title establish factual possession and intention to possess

Facts

The dispute concerned neighbouring rural properties in Ravensdale, NSW. Mr Kenneth Smith,
owner of Lots 1 and 2 in DP 744640, claimed legal title to a portion of his neighbours’ land (Lot
41), owned by Mr and Mrs Evans, asserting adverse possession over the ‘contentious land” which
had long been occupied and fenced as part of the Smith property. The Smith family had built their
house on the disputed area in 1949 and used the surrounding land for domestic and rural purposes,
maintaining fences and excluding others. The Evans, who purchased Lot 41 in 1999, accepted Mr
Smith’s entitlement to the land on which the house stood but disputed his claim to the remainder.
The proceedings also concerned an adjoining ‘paper road’ (Unformed Road R2590-1603), which
Mr Smith claimed had vested in his predecessors under 19th-century road legislation. Central
Coast Council was joined as a nominal defendant in relation to that road but took no active part.
The key issue was whether Mr Smith and his predecessors had demonstrated continuous factual
possession and an intention to possess the contentious land and the paper road for the requisite

statutory period prior to the conversion of Lot 41 to qualified title in 1999.
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Decision

The Court held that Mr Smith had acquired possessory title to the disputed portion of Lot 41
through continuous, exclusive, and intentional adverse possession for at least 40 years, thereby
extinguishing the paper title under the Real Estate (Limitation of Actions) Act 1837 (NSW) before
the land was brought under qualified title. Applying Sidoti v Hardy, the Court concluded that ss
28U(2) and 45C(2) of the Real Property Act 1900 (NSW) preserved Mr Smith’s possessory rights

and required correction of the register to reflect his ownership.

The Court further determined that the adjacent “paper road” had vested in Mr Smith’s predecessors
under the operation of the Roads and Streets Act 1833 (NSW), and therefore also belonged to him.
Accordingly, declarations were made recognising Mr Smith as the legal owner of both the

contentious land and the paper road, with the mortgagee’s rights reserved.
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Stanford v Pittwater Aquatic Club Co-Operative Limited [2024] NSWSC 849

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 12 July 2024

LAND LAW — Easements — Creation of easements — Creation by order of court — Application
for easement under s 88K of the Conveyancing Act 1919 (NSW) for right of carriageway — Where
no other practical means of vehicular access to plaintiffs’ garaging at rear of property — Whether
easement reasonably necessary for effective use and development of plaintiffs’ land where
plaintiffs obtained development consent for garaging at front of property — Where effects of

proposed easement relatively minor— Whether impact can be adequately compensated —

Whether discretion to impose easement should be exercised — Determination of adequate
compensation for imposition of easement — Easement imposed — Determination of costs
deferred

Facts

Debra and Eric Stanford own a steeply sloping residential property in Mona Vale that spans two
lots and is accessible only by a series of stairs from the street, with vehicular access available at
the rear where the land adjoins property owned by the Pittwater Aquatic Club. Since the early
1970s, the Stanfords and previous owners have used a small triangular portion of the Club’s land,
known as ‘the Tip’, to drive from the Esplanade to their rear garage and hardstand. Although the
Club has historically permitted this access through annual licences, it refuses to grant a permanent
right, citing potential future development. The Stanfords seek a permanent right of vehicular access
via a court-ordered easement under s 88K of the Conveyancing Act 1919 (NSW), arguing that
alternative parking options are impractical due to the property’s steep topography. The Club

opposes a permanent easement but is willing to grant a personal, temporary licence. The key issues
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concern the necessity of the easement for the effective use of the Stanfords’ property, the
availability of alternatives, the impact on the Club’s operations, and whether statutory

requirements for imposing an easement are satisfied.

Decision

The Court held that the proposed easement met the requirement of ‘reasonable necessity’ under s
88K(1) of the Conveyancing Act 1919 (NSW) because vehicular access to the plaintiffs’ rear yard,
while not essential for residential occupation, was substantially preferable to the available
alternatives and aligned with the intended and long-established use of the land. The alternatives
identified by the defendant were found to be materially inferior due to inconvenience, cost,

uncertainty, and diminished utility of the plaintiffs’ land.

The Court also concluded that the easement would not impose a significant burden on the servient
tenement, nor conflict with the public interest, and that any resulting detriment to the defendant
could be adequately compensated under s 88K (2)(b). Having found the statutory criteria satisfied,

the Court exercised its discretion to order the imposition of the easement.
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Sunny Capital Group Pty Ltd v Stamford Bridge SW6 Pty Ltd (In Liq) [2024]
NSWSC 1357

Coram: Pike J
Court: Supreme Court of New South Wales

Date: 28 October 2024

EQUITY - real property — caveats — application to extend operation of caveat under s 74K of the
Real Property Act 1900 (NSW) — whether purchase price of property is significantly below market
value — where there is a serious question to be tried — where balance of convenience does not

favour extension of caveat — injunctive relief not granted

Facts

The first defendant, Stamford Bridge SW6 Pty Ltd, owned residential land at 22B Ney Street,
Mascot. In May 2023, it borrowed $550,000 from Sunny Capital under a loan agreement that
treated the land as security, but no mortgage was registered; instead, Sunny Capital lodged a caveat.
The land was already subject to an ANZ mortgage and multiple other caveats whose underlying
interests pre-dated Sunny Capital’s. In April 2024, the first defendant contracted to sell the land to
Experience DNA Pty Ltd for $1.42 million under a joint-venture valuation mechanism. Before
settlement, the first defendant entered voluntary liquidation. The liquidator became concerned that
the sale price might not reflect market value, particularly given the related-party nature of
Experience DNA, and obtained a valuation of $1.825 million. Negotiations followed between the
liquidator, Experience DNA, and Sunny Capital, resulting in Experience DNA increasing its offer
to $1.7 million and Sunny Capital making competing offers of $1.7 million and later $1.8 million.
Multiple caveators were notified that the proceeds of sale might be insufficient to satisfy all
claimed interests, and the liquidator proposed paying surplus funds into court for determination of

caveator priorities. As settlement approached, lapsing notices were issued for several caveats,
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including Sunny Capital’s, while Experience DNA commenced proceedings for specific
performance. Sunny Capital then sought to extend the operation of its caveat to preserve its
asserted equitable mortgage pending resolution of the disputes surrounding the sale and priority of

claims.

Decision

The Court refused to extend Sunny Capital’s caveat under s 74K of the Real Property Act 1900
(NSW). Although Sunny Capital had demonstrated a serious question to be tried as an equitable
mortgagee, the balance of convenience did not favour maintaining the caveat. The Court was not
satisfied that the sale of the property to Experience DNA for $1.7 million was occurring at an
undervalue; the competing valuations fell within an acceptable margin of error, and Sunny
Capital’s later $1.8 million offer carried little weight given it had already provided a ‘best and
final’ offer. Because no undervalue was established, and in light of the liquidator’s undertaking to
pay disputed proceeds into court to preserve all caveators’ priority claims, the Court concluded
that Sunny Capital would not suffer irreparable prejudice if the caveat lapsed. Interim relief was

therefore declined, and costs were ordered against Sunny Capital.

Liability limited by a scheme approved under Professional Standards Legislation




2024: Real Property Law Year in Review Paul Folino-Gallo

Sydney Metrov C & P Automotive Engineers Pty Ltd [2024] NSWCA 186

Coram: Meagher JA; Payne JA; Kirk JA
Court: Supreme Court of New South Wales, Court of Appeal

Date: 31 July 2024

LAND LAW — Compulsory acquisition of land — Compensation — Loss attributable to
disturbance — costs incurred in connection with relocation — meaning of “relocation” — where
lessee seeks costs of constructing landlord’s fixtures for use in lessee’s business — fit out costs —

whether fit out costs encompass replacement of landlord’s fixtures

LAND LAW — Compulsory acquisition of land — Compensation — market value — relationship

between loss attributable to disturbance and market value of interest in land

LAND LAW — Compulsory acquisition of land — compensation — Loss attributable to
disturbance — costs incurred in connection with relocation — difference between rent at acquired
premises and at the relocation premises — profit rental assessed for market value — whether

compensation available as disturbance for difference in market rents

Facts

In March 2021, Sydney Metro compulsorily acquired commercial land in Clyde, NSW, on which
C&P Automotive Engineers Pty Ltd held a five-year lease from April 2020 with an option to renew.
C&P operated a hire, storage, sales and repair business on the site, supported by extensive heavy
machinery. Following the acquisition, the business relocated first to three temporary rental
premises and later to two adjoining permanent sites in Granville. The freehold owners of the

acquired land were Ms Nohra and Ms Carpenter, while Ms Nohra’s husband, Mr Nohra, served as
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director and general manager of C&P. In the compensation proceedings, the primary judge
awarded C&P amounts for the market value of its leasehold interest and for various disturbance-
related relocation costs, including expenses incurred moving to temporary premises, constructing
new landlord’s fixtures at the Granville site, and paying higher rent under the new leases. These

relocation costs became the subject of the appeal.

Decision

The Court allowed the appeal and significantly narrowed the scope of compensable ‘relocation’
expenses under s 59(1)(c) of the Just Terms Act. It held that “relocation” refers only to the act of
physically moving, and does not extend to constructing new landlord’s fixtures or other capital
works at replacement premises. The statute does not guarantee a tenant equivalent facilities or
import a “value to the owner” principle, and it treats relocation, replacement, reinstatement and re-
establishment as distinct concepts. Because the tenant had already been compensated for the lost
right to use the landlord’s fixtures through the market value of the leasehold interest, awarding

additional sums to recreate those fixtures would constitute double compensation.

The Court further held that increased rent at a new site is not recoverable as disturbance under s
55(d). The tenant was therefore entitled only to relocation costs associated with temporary moves

and legal expenses, and the compensation award was reduced accordingly.
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Sydney Metro v G & J Drivas Pty Ltd [2024] NSWCA §

Coram: Payne JA; Kirk JA; Griffiths AJA
Court: Supreme Court of New South Wales, Court of Appeal

Date: 1 February 2024

COMPULSORY ACQUISITION — Compulsory acquisition of land — Compensation —
Construction of s 56(1)(a) of Land Acquisition (Just Terms Compensation) Act 1991 (NSW) —
Determination of market value — Decrease in land value claimed to be caused by public purpose
— Statutory disregard — Owners advised of acquisition 17 months prior to acquisition and slowed
then stopped development work — Issue of causation to be understood in statutory context —
Strain on causal attribution where choices made by owners — Causal issue is re effects of public
purpose not of acquisition — Potential for windfall to owners — Effects on value caused only by

choices by owners because of possibility of the land being acquired not within s 56(1)(a)

COMPULSORY ACQUISITION — Compensation — Disturbance — Construction of s 59(1)(f)
of Land Acquisition (Just Terms Compensation) Act 1991 (NSW) — Stamp duty and mortgage

costs only claimable as disturbance under ss 59(1)(d) and (e)

Facts

Sydney Metro, a State statutory corporation constructing the Sydney Metro West rail line,
compulsorily acquired a large development site in the Parramatta CBD in March 2021. The land,
jointly owned by G&J Drivas Pty Ltd and Telado Pty Ltd, had existing development approval for
a major mixed-use project, with further applications underway. In early 2019 the owners reduced
expenditure on the project after suspecting the land might be acquired, and in October 2019 they

ceased all development work after receiving confirmation from Sydney Metro. At the acquisition
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date, no physical construction had commenced, though planning, design and marketing steps had
been undertaken. A dispute then arose regarding compensation under the Land Acquisition (Just
Terms Compensation) Act 1991 (NSW), with the primary judge valuing the land at approximately
$179 million on the basis that, absent the owners’ decisions to slow and stop development, the
project would have progressed and increased the land’s value, and awarding a further $10.8 million
in disturbance costs. Sydney Metro appealed, and the owners cross-appealed, raising questions of

statutory construction and the proper assessment of market value and disturbance.

Decision

The Court upheld Sydney Metro’s appeal and dismissed the landowners’ cross-appeal, holding
that s 56(1)(a) of the Just Terms Act requires a causal inquiry focused on changes in land value
attributable to the actual or proposed carrying out of the public purpose, not the owner’s voluntary
decisions made in anticipation of possible acquisition. The owners’ choices to slow and later stop
development were not effects ‘caused’ by the public purpose and therefore could not be
disregarded when assessing market value. Construing the provision otherwise would improperly
inflate compensation by valuing the land as if unperformed development steps had occurred. The
Court also rejected the cross-appeal argument that hypothetical entry into a construction contract
should be included in market value, characterising it as an owner-driven effect not disregarded
under s 56(1)(a) and, in any event, a question of fact. Finally, the Court held that s 59(1)(f) cannot
be used to claim stamp duty and mortgage-related costs for acquiring a replacement property, as
this would undermine the specific and limited allowances in ss 59(1)(d)—(e). Compensation for

those disturbance items was therefore not recoverable.
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Syed v Afroz [2024] NSWSC 797

Coram: Meek J
Court: Supreme Court of New South Wales

Date: 27 June 2024

REAL PROPERTY — Caveats — Plaintiff sought extension of caveat on property auctioned by
defendant, who was joint tenant and sole trustee to act on the sale — Other joint tenant of property
borrowed funds from plaintiff pursuant to personal loan agreement — Borrower’s only obligation
under loan agreement was to repay principal balance — Whether mere borrowing of money gives
rise to a caveatable interest — Ordinarily, mere fact that a caveator is a creditor of the registered
proprietor does not give rise to a caveatable interest in land, as a caveat cannot be lodged to protect

a mere contractual or personal right

CIVIL PROCEDURE — Representation — Unrepresented litigants — In correspondence with
Court, plaintiff sought some form of legal assistance in circumstances where solicitor who filed
summons on plaintiff’s behalf appeared to no longer represent him — Whether order should be
made pursuant to r 7.36 of the Uniform Civil Procedure Rules 2005 (NSW) to refer the plaintiff to
the registrar for referral to a barrister or solicitor on the Pro Bono Panel for legal assistance —

Held that a referral should be made in favour of the plaintiff

Facts

Mr Syed, a long-time family friend of Mr and Mrs Rahman, lodged a caveat over a Roselands
property jointly owned by the Rahmans after providing substantial financial support to Mr Rahman.
Since 2020, Mr Rahman and his children had been living with Mr Syed, who claimed that unpaid

rent and various cash advances formed a $136,500 loan documented in a personal loan agreement
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repayable upon the sale of the Rahmans’ Roselands properties. Following family law proceedings,
Mrs Rahman had been appointed sole trustee for the sale of those properties, and she auctioned
one property in March 2024 without notifying Mr Rahman. After receiving a lapsing notice for the
caveat, Mr Syed sought an extension of the caveat’s operation and, having recently lost legal

representation, also requested pro bono legal assistance.

Decision

The Court provisionally indicated that the personal loan agreement relied upon by Mr Syed did
not give rise to a caveatable interest in the Roselands Property, noting that a mere creditor’s
contractual or personal right is insufficient to support a caveat. While the Court did not decide the
extension of the caveat, it ordered that Mr Syed be referred to the Registrar for immediate referral
to a solicitor or barrister on the Pro Bono Panel for legal assistance under the Uniform Civil
Procedure Rules, in light of the urgency created by the lapsing notice. The matter was stood over
to the Equity Registrar for further mention and potential referral to the Equity Duty Judge if Mr
Syed chose to pursue the extension of the caveat, and he was directed to serve all relevant

documents on the defendant.
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Taylor v Papantoniou [2024] NSWSC 1192

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 19 September 2024

LAND LAW — Co-ownership — Statutory trust for sale — Appointment of trustees — Where
trustees of a fund are co-owners of properties — Where plaintiff is receiver of fund — Whether

receiver a “co-owner” within meaning of s 66G Conveyancing Act 1919 (NSW)

Facts

The proceedings concerned two properties in New South Wales—the Carlingford Property (Folio
ID 101/806685) and the Darlinghurst Property (Folio ID 1/59870)—originally purchased by the
late Aristotelis Papantoniou and now held by various family trusts controlled by different family
members, some of whom disagreed on the management of the trusts. The plaintiff, Mr Barry Taylor,
a court-appointed receiver and manager of the J & S Papantoniou Fund, filed a summons seeking
orders under s 66G of the Conveyancing Act 1919 (NSW) for the appointment of trustees to sell
both properties. The defendants held the properties as tenants in common or joint tenants through
their respective trusts. Previous court orders had vested certain powers in the plaintiff as receiver,
including the ability to sell property of the J & S Fund. The parties agreed on the sale of the
properties, although there was disagreement as to the appropriate trustees to oversee the sales and
whether the sale of the Carlingford Property should be delayed for a development application. The
issues raised included whether the plaintiff was a “co-owner” within the meaning of s 66G, the

appropriateness of a trustee sale, and the appointment of suitable trustees for the sale.
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Decision

The Court held that the plaintiff, as court-appointed receiver, was not a “co-owner” within the
meaning of ss 66F and 66G of the Conveyancing Act 1919 (NSW) and therefore could not seek
orders under s 66G in his own right. However, because all defendants either sought or did not
oppose a trustee sale and met the statutory definition of co-owners, the Court exercised its
discretion to order a trustee sale of both the Carlingford and Darlinghurst properties. Barry Taylor
and Todd Gammel were appointed as trustees for the sale, having been found suitably independent,

experienced, and capable of efficiently managing the sales.

The Court declined to delay the sale of the Carlingford Property for a development consent, noting
that s 66H provided sufficient protection through consultation with co-owners. The orders included
directions for the vesting of the properties in the trustees, authorising all acts necessary to market
and sell the properties, and setting priorities for the distribution of the net proceeds, including costs
and remuneration. The trustees and defendants were granted liberty to apply for further orders

under ss 66G and 661 as required.
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The Croatian Club Limited v Westwood Capital Pty Limited [2024] NSWSC 895

Coram: Pike J
Court: Supreme Court of New South Wales

Date: 25 July 2024

REAL PROPERTY - caveats — application for leave to lodge a caveat — whether lapsing notice
was served — whether clause of contract gives rise to caveatable interest or non-monetary
obligations — whether Registrar-General has a duty to determine the validity or correctness of

material evidencing service of a lapsing notice

Facts

The plaintiff, a club, was formerly the registered proprietor of land in Punchbowl, NSW, which
was later transferred to the first defendant, Westwood Capital. In 2014, the Club entered into a
Heads of Agreement and subsequently a Call Option Deed granting Westwood Capital the right to
purchase the Property for $26 million in exchange for a $2.6 million fee. The agreement included
obligations for Westwood Capital to develop the land and construct premises for the Club, with
the Club retaining certain rights, including a call option to repurchase the Club Premises and the
right to lodge a caveat post-completion. After Westwood exercised the option, a sale contract was
executed in 2019 with special conditions preserving the Club’s rights. Westwood became the
registered proprietor in August 2021, and on the same day, the Club lodged a caveat to protect its
interests. However, the caveat lapsed in January 2022 following a disputed lapsing notice. The
Club subsequently applied for leave under section 740 of the Real Property Act 1900 (NSW) to

lodge a further caveat in the same terms.
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Decision

The Court considered whether a charge securing non-monetary obligations under a property
development agreement created a caveatable interest. Westwood Capital argued that such a
charge—securing obligations like construction rather than payment—did not give rise to a
caveatable interest unless there had been a breach. The Court, relying on authorities including
Kingstone Constructions, Coco C’Bay, and West Coast Developments, found it at least arguable
that a charge securing performance of non-monetary obligations (and damages for breach thereof)
could constitute a caveatable interest. Although the issue was not finally decided, the judge
inclined to the view that the charge in question did create a caveatable interest. Consequently,
under s 740 of the Real Property Act 1900 (NSW), the Club should be granted leave to lodge a

further caveat, and the Original Caveat should be reinstated.

On a separate issue, the Court rejected the Club’s argument that the Registrar-General should have
refused to lapse the Original Caveat due to irregularities in the statutory declaration, holding that
s 74 does not impose a duty on the Registrar-General to assess the legal validity of such

documents.
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The Croatian Club Limited v Westwood Capital Pty Limited (No 2) [2024]
NSWSC 1016

Coram: Pike J
Court: Supreme Court of New South Wales

Date: 14 August 2024

COSTS — costs order — Calderbank offer — whether costs should be ordered on an indemnity basis
from the date of offer by plaintiff to first defendant — where rejection of offer was not unreasonable

— costs ordered on the ordinary basis — no question of principle

Facts

The Croatian Club Limited initiated proceedings against Westwood Capital Pty Limited
concerning a caveat over a property. The Club sought leave to lodge a caveat in the same form as
an earlier caveat registered on 13 August 2021 and made a Calderbank offer to Westwood Capital
on 20 July 2023, proposing that the caveat be reinstated and that Westwood Capital pay a specified
amount of the Club’s costs. Westwood Capital disputed both the effectiveness of the caveat and
the proposed costs arrangement. The primary issues in the proceedings related to whether the Club
was entitled to lodge the caveat, the effective service of a Lapsing Notice, and the existence of a
caveatable interest, with both parties presenting arguments and evidence on these points. The
proceedings also involved submissions regarding the reasonableness of the Club’s offer and the

appropriate basis for costs.

Decision

The Court held that Westwood Capital was not required to pay the Croatian Club’s costs on an

indemnity basis from the date of the Calderbank offer, as it was not unreasonable for Westwood
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Capital to reject that offer. The Court noted that the relief sought in the offer differed from that
ultimately granted, that the purported costs compromise lacked evidentiary foundation, and that
the offer did not allow for assessment of costs. Accordingly, the Court ordered that Westwood
Capital pay the Club’s costs on the ordinary basis, as agreed or assessed, and made no order for

costs in respect of the Second Defendant.
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Tompkins v Gorton [2024] NSWSC 716

Coram: Peden J
Court: Supreme Court of New South Wales

Date: 12 June 2024

LAND LAW — Co-ownership — Statutory trust for sale — Appointment of trustees — Where
first defendant not active in proceedings — Where active parties agree plaintiff has a beneficial

interest

Facts

As of December 2016, Mr Clive Lindsay Tompkins transferred two properties, one in New South
Wales and one in Queensland, to Damien John Gorton and Melissa Cindy Robson as joint tenants,
without consideration, intending that they be used as security to raise funds for a franchise business.
In February 2017, Gorton and Robson guaranteed a loan from Westpac to Gorton’s company,
secured by a mortgage over both properties. Loan repayments ceased in January 2020, and
Gorton’s company entered liquidation in October 2021, with Westpac filing a cross-claim
regarding its security. Mr Gorton subsequently became an undischarged bankrupt, with his interest
vested in his trustee in bankruptcy. Mr Tompkins maintained that he always intended to retain
beneficial ownership, and a confidential settlement was reached with Robson and Westpac to
resolve the proceedings. The active parties, including Westpac as mortgagee and Mr Tompkins,
sought the appointment of trustees to facilitate the sale of the properties under ss 66G (NSW) and
38 (Qld), with the parties agreeing to the appointment of qualified trustees.
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Decision

The Court declared that Mr Tompkins is the beneficial owner of the interests held by the second
defendant in the New South Wales and Queensland properties, with those interests held on trust
for him. The properties were vested in Mr Tompkins and, in relation to the first defendant, as
tenants in common with the bankrupt estate, free of Westpac’s mortgages. Pursuant to ss 66G
(NSW) and 38 (QId), Andrew Sallway and Jeffrey Marsden were appointed as statutory trustees
to sell the properties, to hold them under separate statutory trusts for sale, and to apply the proceeds
first to statutory charges and sale costs, with the remaining balance divided equally between Mr
Tompkins and Westpac in satisfaction of its mortgage. The Court also allowed liberty for the
parties and trustees to apply in relation to the operation of these orders, and dismissed the claims

and cross-claims, with no order as to costs.
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Willis v Abraham [2024] NSWSC 626

Coram: Lonergan J
Court: Supreme Court of New South Wales

Date: 24 May 2024

PROPERTY - directions — no point of principle

Facts

The plaintiff, Ms Willis, owned two adjoining terrace houses at 5 and 7 Red Lion Street, Rozelle,
which had been unoccupied for several years. In 2023, it was discovered that squatters had taken
up residence in both properties. The defendant, Ms Abraham, indicated that she intended to claim
adverse possession over the houses and instructed solicitors to pursue this claim. A defence
asserting adverse possession was filed in January 2024, and extensive correspondence and
proposed amendments to the defence were exchanged between the parties’ solicitors. The
defendant later indicated she would pursue statutory provisions under ss 45C and 45D of the Real
Property Act 1900 (NSW) only in relation to 5 Red Lion Street, while no claim would be made
over 7 Red Lion Street, which was occupied by her daughter, who was expected to vacate in June
2024. Counsel for the parties negotiated a timetable for vacating 7 Red Lion Street and the filing

of an amended defence.

Decision

The Court granted judgment for the plaintiff, Ms Willis, for possession of 7 Red Lion Street,
Rozelle, and allowed the defendant, Ms Abraham, to file and serve an amended defence by 31
May 2024. The Court also granted the plaintiff leave to issue a writ of possession for 7 Red Lion
Street under r 39.1 of the Uniform Civil Procedure Rules 2005 (NSW) if the defendant failed to
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deliver the keys by 5 June 2024. The proceedings were adjourned for directions regarding the
future of 5 Red Lion Street.
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York & Edwards v The Owners — Strata Plan No 675 [2024] NSWSC 1478

Coram: Griffiths AJA
Court: Supreme Court of New South Wales

Date: 20 November 2024

CIVIL PROCEDURE — hearings — application to vacate hearing date

Facts

The applicants, registered owners of lots 31 and 32 in a strata scheme at 54 Fitzmaurice Street,
Wagga Wagga, sought leave to appeal a decision of the NSW Civil and Administrative Tribunal
(NCAT) Appeal Panel dated 26 June 2024. The appeal arose from a dispute over the allocation of
unit entitlements, which relied on valuations of the lots as at 17 June 2014 prepared by a valuer
engaged by the respondent, the Owners Corporation of Strata Plan No 675. The applicants
challenged the Tribunal’s reliance on these historical valuations, which proposed substantial
increases in the unit entitlements of their lots. The proceedings included a complex procedural
history, with prior NCAT decisions, appeals, and remittals addressing whether the reallocation of
unit entitlements was appropriate. The parties exchanged extensive affidavits, submissions, and

correspondence, and there were delays in filing materials and compliance with court directions.

Decision

The Court granted the applicants’ request to vacate the hearing scheduled for 20 November 2024
and listed the summons seeking leave to appeal for hearing on 16 December 2024. The applicants
were directed to file and serve a revised hard copy of the Court Book, an outline of submissions in
reply, and a precise identification of the questions of law upon which they relied under s 83(1) of

the Civil and Administrative Tribunal Act 2013 (NSW). The applicants were also given leave to
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file an amended summons if desired. The Court ordered the applicants to pay the respondent’s

costs incurred up to the date of the vacated hearing.
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