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Introduction 

 

1. This paper (as stated in the program outline) will review the decision of Yeo v Weeden 

[2015] VSC 156 (hereinafter “Yeo [2015]”) and the practical issues arising for trustees 

in the discharge of their duties under s.19 of the Bankruptcy Act 1966 (Cth) (“the BA”).  

This is particularly pertinent taking into account complaints that have been made 

against trustees who are dealing with people in positions of extreme stress, including 

those who effectively make claims against a bankrupt estate at the end of a marriage 

under s.79(1)(b) or at the end of a de facto relationship under s.90SM(1)(b) of the 

Family Law Act 1975 (Cth) (“the FLA”). 

 

2. It is important to bear in mind that “commercial pressure” may amount to “threats” and 

constitute a basis for appeal against a trustee under s.178 of the BA.  Such conduct may 

also constitute the basis for the Court to invoke its power of control under s.179 of the 

BA to remove a trustee from office and make other such orders as it thinks proper (such 

as personal costs orders). The grounds for removal of a trustee include misconduct and 

where the relationship between the trustee and the bankrupt has broken down totally: 

Doolan v Dare [2004] FCA 682; Trkulja v Morton [2005] FCA 659. 
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Background of litigation – “the clash of the Titans” 

 

3. The decision of Yeo [2015] had a long and complicated litigious history with its genesis 

in the decision of Weeden v Rambaldi and Ors; Yeo and Anor v Weeden and Ors (2012) 

290 ALR 312; [2012] FCA 552 (hereinafter “Yeo [2012]”).  In Yeo [2012] Mr Weeden 

became a bankrupt on 7 February 2007 upon filing a debtor’s petition and statement of 

affairs. Mr Turner was appointed as his trustee in bankruptcy.  Two creditors of Mr 

Weeden’s estate, Playcorp Pty Ltd and Playgrow Pty Ltd (the Playcorp entities), sought 

the removal and replacement of Mr Turner as trustee.  Mr Turner called a creditors’ 

meeting to consider the issue.  That meeting was held on 19 March 2007. It was later a 

point of contention as to whether Messrs Rambaldi and Yeo were appointed joint 

trustees or Mr Yeo was appointed sole trustee in the stead of Mr Turner. 

 

4. Subsequent to the creditors’ meeting of 19 March 2007, on 30 June 2008 and 24 March 

2010 Mr Yeo filed two notices of objections to discharge of bankruptcy under s.149B 

of the BA. 

 

5. Mr Weeden instituted proceedings contending that Messrs Yeo and Rambaldi, who 

were each registered trustees in bankruptcy and partners of accounting firm Pitcher 

Partners, were appointed joint trustees in bankruptcy at a creditors’ meeting of 19 

March 20007. In separate proceedings, Messrs Yeo and Rambaldi contended that Mr 

Yeo was appointed as sole trustee in bankruptcy at the same creditors’ meeting. 

 

6. At issue was whether at the creditors’ meeting Messrs Yeo and Rambaldi were jointly 

appointed as trustees to replace Mr Turner or if Mr Yeo was appointed as sole trustee. 

As a further and subsequent issue, the Court needed to determine whether the notices 

of objection to discharge of bankruptcy issued by Mr Yeo were valid. It was submitted 

by Mr Weeden that as Messrs Yeo and Rambaldi were appointed as joint trustees, the 

issuance by Mr Yeo of the notices was invalid as these should have been jointly issued. 

If the notices were invalid then Mr Weeden’s bankruptcy was discharged automatically 

on 7 February 2010 under s.149 of the BA. Although it was not expressly stated in the 

judgment as to why the notice of objections were filed, inferentially the ground of 

objection was probably the failure of the bankrupt to pay to the trustee an amount that 

the bankrupt was liable to pay under s.139ZG: s.149D(1)(f) of the BA.  
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7. It was also submitted by Mr Weeden that notices of income assessment under s.139W 

of the BA issued solely by Mr Yeo between 11 December 2007 - 27 May 2011 were 

invalid as they should have been jointly issued by Messrs Yeo and Rambaldi.  

 

8. Mr Weeden relied on a minute of the meeting of creditors of 19 March 2007 which 

recorded that Messrs Rambaldi and Yeo were appointed joint trustees and the statutory 

presumption in s.257 of the BA that such minutes are reliable and accurate records of 

the proceedings at the meeting, including the resolutions made. Messrs Rambaldi and 

Yeo claimed the appointment was of Mr Yeo solely and called witnesses in attendance 

at the meeting and tendered their personal contemporaneous notes as evidence for this 

argument. 

 

9. Bromberg J of the Federal Court of Australia sitting in Melbourne held that on the 

balance of probabilities Mr Yeo was appointed as sole trustee at the creditors’ meeting 

of 19 March 2007.  His Honour accepted that whilst there was a statutory presumption 

that the minutes of the creditors’ meeting which recorded the appointment of Messrs 

Rambaldi and Yeo reflected what happened at the meeting, his Honour was satisfied 

that the minutes were not a reliable and accurate record of the resolution which 

appointed a trustee.  The evidence of witnesses in attendance at that meeting as well as 

the contemporaneous notes taken by those persons at the meeting displaced the 

statutory presumption under s.257 of the BA.  

 

10. As a consequence of the Court finding that Mr Yeo was validly appointed as the sole 

trustee of Mr Weeden’s estate, the various notices issued solely by Mr Yeo were not 

invalid as Mr Yeo had been validly appointed as sole trustee and without Mr Rambaldi 

as joint trustee.  The notices of objection to discharge dated 30 June 2008 and 24 March 

2010 pursuant to s.149B of the BA were valid and the multiple income contribution 

assessments issued and revised pursuant to s.139W of the BA were valid. 

 

11. Yeo [2012] was subsequently the subject of an appeal in Weeden v Rambaldi and Ors 

(2013) 92 ACSR 661; [2013] FCAFC 12 per Gray, Middleton and Dodds-Streeton JJ 

sitting in Melbourne (hereinafter “Weeden [2013]”).  On appeal, Mr Weeden (who was 

still bankrupt) alleged that the primary judge’s errors in the treatment of evidence were 
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contrary to the principles established in ASIC v Hellicar (2012) 286 ALR 501; [2012] 

HCA 17 and the trial judge concluded wrongly that at a creditors’ meeting of 19 March 

2007 a resolution was passed to appoint Mr Yeo as the sole trustee of the bankrupt’s 

estate.  It was submitted that the primary judge erred by a failure to afford sufficient 

weight to the minutes of that meeting which recorded Messrs Rambaldi and Yeo were 

appointed joint trustees.   

 

12. ASIC v Hellicar was a decision of the High Court in which it was held that the NSW 

Court of Appeal erred in holding that ASIC had not established that a misleading 

announcement to the ASX was tabled at a February board meeting of James Hardie 

Industries Ltd and approved by the directors.  The minutes of the February board 

meeting, which were confirmed at a subsequent April board meeting, recorded that the 

draft announcement was tabled and approved.  The directors contended that the minutes 

did not establish that the draft announcement was tabled and approved in circumstances 

where ASIC’s witnesses had no actual recollection of the events of the meeting.  The 

High Court held that s.251A(6) of the Corporations Act 2001 (Cth) (a provision in 

similar terms to s.257 of the BA) did not apply to the minutes. The minutes of the 

February and April board meetings were however held by the High Court to be business 

records and were evidence of the truth of the matters that they represented pursuant to 

s.69 of the Evidence Act.  Although it is not directly relevant, it is worth mentioning 

that the Full Court of the Federal Court in Weeden [2013] found the decision of ASIC v 

Hellicar required under s.257 of the BA the qualitative weighing up of all the evidence, 

including that in conflict with the purported minutes of a meeting of creditors.  Prima 

facie evidence will, unless rebutted by other evidence, be determinative and is not on a 

footing with mere inference drawn from circumstance.  ASIC v Hellicar does not, 

however, in a case where there was additional conflicting evidence, require the 

attribution of greater weight to evidence merely because it is of a prima facie character. 

 

13. The Full Court in Weeden [2013] dismissed the appeal and found that the reasons given 

by the primary judge were not only open to him on the evidence but were strongly 

supported by it and that the primary judge had carefully, scrupulously and fairly 

considered the minutes of the meeting of 19 March 2007 and balanced these minutes 

with the other, contradictory evidence.  In accordance with s.257 of the BA the primary 

judge had conducted an analysis of the dispute with the minutes of the meeting as a 
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starting point and prima facie evidence of what happened at the meeting which, if 

standing alone, was conclusive.  However, the nature, quality and combined effect of 

the contrary evidence entitled the primary judge to conclude that the evidence as a 

whole rebutted the prima facie evidence constituted by the minutes that a resolution 

was passed for the appointment of both Messrs Rambaldi and Yeo as joint trustees. 

 

The factual matrix of Yeo [2015] 

 

14. The litigation and animus between Mr Weeden and Mr Yeo did not end with the 

confirmation by the Full Court of the Federal Court that Mr Yeo’s appointment as sole 

trustee and subsequent acts in issuing notices of objection and assessment of income 

were valid.   

 

15. On 8 April 2013, prior to the proceedings being commenced in the Supreme Court, the 

solicitors for Mr Yeo’s solicitors wrote to Mr Weeden’s solicitors and referred to the 

will and testament of the mother of Mr Weeden. Those solicitors for Mr Weeden also 

acted for the extended Weeden family. At that point in time Mr Weeden’s mother was 

still alive.  That letter noted that if the mother was to pass away during the period in 

which the bankruptcy was undischarged, the assets under that will would ordinarily be 

available to Mr Yeo as an asset of the bankrupt estate.  It was stated that advice had 

been sought from both Queens Counsel and junior counsel that such assets would 

automatically become available to the trustee for the purposes of meeting the debts of 

the bankrupt.  It was also stated (and by inference with reference to ss.43 and 59 of the 

BA) as follows: 

 

“Mr Weeden’s bankruptcy currently stands to be discharged in 2015, subject to 

any further petition for his bankruptcy. We have no doubt that our client will be 

funded to petition for your clients (sic) further bankruptcy.” 

 

16. An invitation was made for Mr Weeden, his wife and the members of his extended 

family including his mother to have a without prejudice meeting to discuss settlement.  

It was noted that the income contribution assessment stood at over $900,000 and that 

with interest and adverse costs orders in the Federal Court, the assessments payable 

would be between $1.1 and $1.2 million.  It was noted that if the income contribution 

assessments (and costs orders) were not paid out by the bankrupt, it would ultimately 
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follow that this would be a debt which survived bankruptcy. This statement inferentially 

invoked s.139ZG(3) of the BA without expressly referring to that subsection.  It was 

also stated “more income assessments will be made in the newly created estate” and 

that Mr Weeden’s bankruptcy “will continue ad infinitum”. The letter went on to state 

that for the period that Mr Weeden was bankrupt, Mr Yeo as trustee stood to benefit 

from the assets of the estate of the bankrupt’s mother and that the trustee was confident 

that upon her death, the trustee would be fully funded to seek the benefit of the assets 

available from the mother’s deceased estate.  A response was asked for within 7 days. 

No response was received from Mr Weeden or his extended family members. 

 

17. In April 2014, one year after the sending of that letter, and presumably without a 

meeting being held as requested, Mr Weeden separated from his wife and moved out 

of the family home and into a rented property.  On 30 June 2014, Mr Yeo wrote to Mr 

Weeden and stated, inter alia, that the latter was obliged pursuant to s.77(1)(g) of the 

BA to advise of the passing of the mother. 

 

18. Subsequently by a writ filed on 22 September 2014 in the Supreme Court of Victoria, 

Mr Yeo claimed $910,624.13 plus interest and costs pursuant to s.139ZG(3) of the BA 

as a debt in respect of assessments issued pursuant to s.139W of the BA between 10 

November 2008 and 6 June 2012.  These assessments were in respect of income 

contributions to be provided under Division 4B of Part VI of the BA.  A summons was 

filed on 29 October 2014 by Mr Yeo seeking judgment against Mr Weeden for the total 

of the contribution assessments plus interest and costs.  

 

19. On 24 November 2014 in a telephone conversation Mr Yeo referred to the bankrupt as 

being “unwilling to make a realistic offer to resolve the issue” and reiterated his own 

determination to attack the testamentary trust, referring to the provisions of the will of 

the mother. 

 

20. On 27 November 2014 by letter to Mr Weeden, Mr Yeo alleged a failure to inform of 

the fact Mr Weeden had separated from his wife.   

 



7 

21. By summons dated 17 December 2014, Mr Weeden (who had remained bankrupt) 

sought orders that the proceedings in the Supreme Court of Victoria be permanently 

stayed. 

 

22. On 8 February 2015, 3 months after the filing of the writ in the proceedings, Mr Weeden 

was discharged from bankruptcy. 

 

23. After the filing of the writ by Mr Yeo but before the hearing of the applications on 1 

June 2015, Mr Weeden’s 85 year old mother had died. 

 

Mr Weeden’s submissions in Yeo [2015] 

 

24. Mr Weeden admitted the liability to pay the contribution assessments totalling 

$910,624.13 but contended that the institution of the proceedings under s.139ZG(3) of 

the BA for this sum as a debt was not within the powers conferred on the trustee by the 

BA and was not consistent with the duties under s.19 of the BA. It was also submitted 

that an application for summary judgment constituted an abuse of the process of the 

Court.  Mr Weeden submitted in summary that Mr Yeo as trustee was subject to the 

following duties: 

 

(a) he must act justly; 

 

(b) he should act fairly and reasonably in determining the time for payments of 

contributions pursuant to s.139ZG; 

 

(c) he has a duty to act honestly and impartially with respect to the administration 

of the estate of the bankrupt; 

 

(d) the trustee should not only consider the interests of creditors, but also of the 

bankrupt. 

 

25. It was also submitted by Mr Weeden that the power to institute proceedings under s.134 

of the BA is for the institution of legal proceedings “relating to the administration of 

the estate” and that the writ for the debt of $910,624.13 was not with respect to or 
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relating to the administration of the estate as the proceedings had been instituted for an 

ulterior purpose. The proceeding had no present utility because the liability to pay the 

contributions would not be affected by discharge from bankruptcy.  The submission 

that the liability to pay the contributions would not be affected by discharge was 

inferentially made in reliance on s.139WA(1)(b) of the BA which provides that there is 

no time limit for the making of an assessment under Division 4B of Part VI of the BA 

including at any time after the bankrupt is discharged. 

 

26. With respect to the submission that the application for a writ under s.139ZG(3) of the 

BA had been brought for an ulterior purpose, it was argued in substance that the writ 

was brought to obtain a collateral advantage and therefore was an abuse of process.  

Reliance was placed by Mr Weeden on the letter from Mr Yeo’s solicitor’s dated 8 

April 2013 and it was submitted that the reference to the possible claims upon Mr 

Weeden’s entitlement under his mother’s estate constituted “threats of further action … 

intended to place pressure on the” family of Mr Weeden to pay the contribution 

assessment. This submission was based on the fact that the solicitor for Mr Weeden 

also acted for the extended family (including the mother) and Mr Weeden was unable 

to pay contribution assessments from his own resources.  It was submitted that the 

purpose of the writ in seeking the debt under the income assessments was to further the 

threats and pressures as contained in the letter dated 8 April 2013 and therefore the 

proceedings were constituted by an ulterior and improper purpose.   

 

27. In making this submission, Mr Weeden relied upon a decision of the Supreme Court of 

Victoria in IMO DW Marketing Pty Ltd (in liq) [2009] VSC 663 per Gardiner Ass J.  In 

that case, Gardiner Ass J found that the filing of summonses for examination of 

directors and a company accountant by a liquidator under ss.596A and 596B of the 

Corporations Act 2001 (Cth) was an abuse of process.  The abuse of process consisted 

of the resumption of the examinations for the predominant purpose of causing expense 

and inconvenience to the examinees if a demand, which included an amount that could 

not have been recoverable against the directors, was not met. 

 

28. It was also submitted by Mr Weeden that the timing of the filing of the writ for judgment 

under s.139ZG(3) of the BA at the end of an 8 year period of bankruptcy was indicative 

of an improper purpose. 
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Mr Yeo’s submissions in Yeo [2015] 
 

29. Mr Yeo submitted in summary as follows: 

 

(a) The trustee had a duty and a right to recover contribution assessments which 

were debts due to the estate of the bankrupt pursuant to s.139ZG(1) of the BA 

and to take appropriate steps to recover property for the benefit of the estate 

pursuant to s.19(1)(f) of the BA.  If a trustee failed to take proceedings to 

recover the debts, the trustee could himself be liable to the estate because it was 

his obligation to administer the estate in such a manner as to maximise the return 

from estate assets and maximise satisfaction of the creditors’ claims and to 

maximise any possible surplus for the bankrupt. This submission was made 

applying Adsett v Berlous (1992) 37 FCR 201 at 206 per Northrop, Wilcox and 

Cooper JJ. 

 

(b) The contribution assessments were pursuant to Division 4B of Part VI of the 

BA which is a Division specifically designed to target persons who are 

perceived to publicly flout the system who were able to maintain a lavish 

lifestyle without making any effort to repay their creditors. This submission was 

made citing both the 1991 statements by the then Minister for Justice and 

Consumer Affairs and Peter Agardy, Bankruptcy: A Legal Practitioner’s 

Perspective (1996) 4 Insolvency Law Journal 127 at 129. 

 

(c) The contribution payable by a bankrupt under s.139ZG of the BA may be 

reference to “income” which is defined to include the value of a benefit provided 

by a third party to the bankrupt.  A necessary corollary to the enactment of 

Division 4B of Part VI of the BA is that the bankrupt may be indebted to the 

bankrupt estate for an amount referenced to “income” which was not in fact 

received as a monetary payment but was in fact the value of a benefit by a third 

party.  The contribution assessments in this instance as issued by Mr Yeo were 

based on “income” Mr Weeden received by reason of him residing in a valuable 

house in Toorak (being that owned by his wife prior to separation).  Therefore 

the BA contemplated the bankrupt incurring a debt which he or she may not be 

able to repay and the enforcement of a statutory debt by the trustee could not be 



10 

improper by reason of the fact that the bankrupt did not have the capacity to 

repay the debt. 

 

(d) Mr Weeden did not dispute that he was indebted to the trustee for the amount 

claimed and did not raise a defence to the claim on the merits.  In other words, 

the validity of the obligation to repay moneys pursuant to s.139ZG(1) and (3) 

of the BA as assessed by Mr Yeo was not in dispute.  Accordingly, Mr Weeden’s 

submissions were seeking to review the conduct of Mr Yeo in carrying out his 

duties under the BA which, in effect, was an application for review of a trustee. 

The Supreme Court of Victoria did not have necessary supervisory jurisdiction 

in this regard.  Such jurisdiction is held by the Inspector-General in Subdivision 

G of Division 4B of Part VI of the BA and by the Administrative Appeals 

Tribunal under s.139ZF of the BA. In addition the Federal Circuit Court or 

Federal Court as “bankruptcy courts” under s.27 of the BA have the power to 

control trustees under Division 4 of Part VIII of the BA. The Supreme Court of 

a State or Territory is not, however, a bankruptcy court.   

 

(e) Mr Weeden may well have an entitlement under the will of his late mother to 

an amount equivalent to the total of all notices of assessment.  If Mr Weeden 

did not have the current necessary resources, the judgment would be capable of 

being enforced for 15 years by means “other than the bankruptcy proceedings”.  

This submission was clearly a reference to s.5(4) of the Limitation of Actions 

Act 1958 (Vic) which places a 15 year limit on the enforcement of a judgment. 

 

(f) The stay of proceedings would serve no purpose because Mr Yeo could simply 

file a fresh proceeding under s.139ZG(3) of the BA. 

 

(g) The earliest assessment notice issued under s.139W of the BA was dated 14 

October 2008 for $141,862.23 or approximately 15% of the total debt. The 

limitation period in respect of that notice would have expired on 14 October 

2014 per s.5(1)(d) of the Limitation of Actions Act 1958 (Vic) which places a 6 

year limit on actions to recover any sum recoverable by virtue of an enactment.  

If the writ had not been filed when it had then 3 weeks later recovery of 

$141,862.23 would have been time barred. 
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The decision of the Supreme Court in Yeo 2015 

 

30. Justice Riordan dealt firstly with the submission by Mr Weeden that the filing of the 

writ for judgment under s.139ZG(3) of the BA constituted an abuse of process.  His 

Honour summarised the principles as to abuse of process as follows: 

 

(a) The Supreme Court as a court of inherent jurisdiction may order a stay of any 

proceeding which is an abuse of process: relying on Williams v Spautz (1992) 

174 CLR 509 at 518. 

 

(b) The categories of abuse are not closed and many cases of abuse will exhibit at 

least one of the three following characteristics: 

 

(i) the invoking of the Court’s process for an illegitimate or collateral 

purpose; 

 

(ii) the use of the Court’s procedures resulting in unjustifiable oppression to 

a party; 

 

(iii) the use of the Court’s procedures bringing the administration of justice 

into disrepute. 

 

(c) There is a heavy onus on the party seeking to establish an abuse of process and 

the power to grant a permanent stay will only be exercised in “the most 

exceptional circumstances”. 

 

31. His Honour noted it had been held that it is an abuse of process if the predominant 

purpose is “other than that for which [the proceeding] was designed”: relying on Metall 

Unt Rohstov AG v Donaldson Lufkin & Genrett P Inc [1990] 1 QB 391 at 469 per Slade 

LJ. Collateral advantage had been considered by the Victorian Court of Appeal in 

Treasury Wine Estates Ltd v Melbourne City Investments Pty Ltd [2014] VSCA 351 per 

Maxwell P and Nettle JA in which the plurality said that a proceeding will not be 

regarded as an abuse of process by reason only that it is brought for the purpose of 
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taking collateral advantage of any judgment or settlement in vindication of legal rights 

or immunities that might be obtained in the proceeding.  However, if a proceeding is 

brought for the predominant purpose of obtaining collateral advantage from the 

existence of a proceeding, as opposed to taking collateral advantage flowing from any 

judgment or settlement in vindication of legal rights or immunities which might be 

obtained in the proceedings, the proceeding will be an abuse of process and liable to be 

stayed. This was a very fine line to determine and it was noted that each case falls on 

its own particular facts. 

 

32. Justice Riordan concluded that the trustee’s proceedings seeking a judgment for the 

assessed sums of $910,624.13 plus interest and costs pursuant to s.139ZG(3) of the BA 

had not been filed for an ulterior or collateral purpose and was therefore not an abuse 

of process.  The following reasons for this conclusion were given: 

 

(a) Mr Yeo had a claim against the bankrupt for a debt totalling $910,624.13 under 

s.139ZG(1) in respect of uncontested notices of assessment issued pursuant to 

s.139W(1) and (2) of the BA.  The actions taken by Mr Yeo, including the letter 

dated 8 April 2013, had been directed towards the vindication of a right to claim 

for a debt pursuant to those notices of assessment and in discharge of the duties 

under s.19 of the BA.  The filing of the writ by Mr Yeo was readily 

distinguishable from IMO DW Marketing Pty Ltd (in liq) because in that matter 

examinations were to be used not for the predominant purpose of obtaining 

information from the examinees but for the purpose of encouraging payment of 

a debt to avoid expense and inconvenience which would have been caused by 

the examinations.  It is also notable that in IMO DW Marketing Pty Ltd (in liq) 

the validity of the debt was in dispute, whereas in Mr Weeden’s case the 

assessment notices which founded the debt were not disputed under Subdivision 

G of Division 4B of Part VI of the VA and Mr Yeo was entitled to bring an 

application for summary judgment. 

 

(b) The letter of 8 April 2013 did not contain improper threats.  The letter set out 

the potential consequences of the failure of Mr Weeden to satisfy the debt but it 

did not contain any threat to take steps to vindicate the trustee’s rights other than 

the usual and proper steps. 
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(c) The letter dated 8 April 2013 did suggest that Mr Yeo might wish to procure the 

assistance of associated persons or entities in satisfying the debt. Mr Weeden 

had no capacity to meet the debt. To that end Mr Yeo asked Mr Weeden, his 

wife and relevant members of the extended family be in attendance at a meeting 

to discuss proper and commercial resolution.  This invitation did not constitute 

any form of threat, much less an improper threat, given the fact that the BA 

allows contribution assessments to take into account benefits provided by 

associated entities of a bankrupt and therefore such persons may be the source 

of funds to satisfy such contribution assessments. 

 

(d) Given the fact that Parliament intended that a trustee in bankruptcy could 

ultimately recover the debts arising for contribution assessments after a 

bankrupt’s discharge from bankruptcy, it was not improper for Mr Yeo to file 

his proceedings shortly prior to the trustee’s discharge from bankruptcy, even if 

at the time of filing the proceeding Mr Yeo had reason to believe that Mr 

Weeden did not have means to satisfy the debt claimed in the proceedings.  The 

propriety in so acting and the prospect of Mr Yeo being found in breach of his 

duties to creditors of the estate did not file the proceedings was supported by 

the fact that it was arguable that if the proceedings had not been issued promptly, 

part of the claim would have been statute-barred (referring to the notice dated 

14 October 2008 for $141,862.23 or about 15% of the total debt). 

 

(e) There was a legitimate purpose in commencing the proceedings based on a real 

prospect that on the date of death of Mr Weeden’s mother, Mr Weeden could 

have a substantial entitlement under her will that could be used to discharge the 

liability under the notices of assessment. Such interest would be “property” 

divisible amongst creditors under s.116(1)(a) and (b) of the BA. 

 

(f) Even if it was considered that the letter of 8 April 2013 was improper for the 

reasons contended by the defendant, neither the filing of the writ nearly 18 

months later claiming the undisputed debt nor the application for summary 

judgment for such a sum were an abuse of process.  Even if Mr Yeo had made 

improper threats to third parties or Mr Weeden such an action would not require 
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the Supreme Court to stay a claim made for the recovery in the proper manner 

of the admitted debt. 

 

(g) If the reliance on a Supreme Court judgment in support of a future creditor’s 

petition was inappropriate, this was a matter for the Federal Court to consider 

in the exercise of its discretion under s.52(2)(b) of the BA on any application 

for sequestration pursuant to a creditor’s petition.  This discretion is broad-

ranging and may take into account the entirety of the circumstances of the case 

including the preceding history: see Re Ditfort; ex parte Deputy Federal 

Commissioner of Taxation (1988) 19 FCR 347 at 366-367 per Gummow J.  The 

mere fact that the judgment entered in the Supreme Court proceedings may be 

used as a ground for subsequent bankruptcy was not a reason for staying the 

proceeding as the judgment may have been enforced in a number of ways other 

than by the making of an application for bankruptcy (for instance by a garnishee 

order). 

 

33. The Supreme Court made the orders that Mr Weeden’s summons of 17 September 2014 

be dismissed and that judgment be entered for Mr Yeo against Mr Weeden for the sum 

of $910,624.13 plus interest pursuant to the Supreme Court Act 1986 (Vic). 

 

Conclusions and lessons from Yeo [2015] 

 

34. As a procedural point, trustees should ensure that the limitation periods applicable 

under the States and Territories of the Commonwealth of Australia do not preclude the 

bringing of a recovery action under s.139ZG(3) of the BA, given the fact that these are 

statutory causes of action that are subject to a limitation from the date the cause of 

action accrues, being when the notice is raised under s.139W of the BA. 

 

35. The duty of a trustee to recover moneys on behalf of the estate is clearly defined by 

s.19(1)(f) of the BA.  This duty is ancillary to and to be read with the duty to administer 

the estate as efficiently as possible by avoiding unnecessary expense in s.19(1)(j) and 

to exercise powers and perform functions in a commercially sound way pursuant to 

s.19(1)(k) of the BA.   
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36. Of course and inferentially, a wide range of options are available to the trustee to pursue 

these duties, including but not limited to the issuing of notices of assessment under 

s.139W of the BA.   

 

37. Based on the decision of Yeo [2015], the question then becomes whether or not a trustee 

can be guilty of a “threat” against either the bankrupt or third parties when the trustee 

refers to the fact that bankruptcy may continue “ad infinitum” (inferentially on the basis 

that objections may to be taken to discharge or further petitions may be presented) and 

by inviting family members and other associates of a bankrupt to a meeting to discuss 

commercial resolution to avoid a continuation of bankruptcy?  In answer to that 

question, the following observations may be made: 

 

(a) there is no threat in requesting that a bankrupt and/or his or her associates attend 

a meeting to discuss a commercial resolution of a claim in respect of 

uncontested assessments under s.139W of the BA, or indeed in respect of other 

uncontested aspects of the bankrupt estate; 

 

(b) there is no threat in the reminding the bankrupt of the consequences that may 

flow from a failure to attempt to discharge a genuine debt or to reach a 

commercial settlement including that the bankruptcy may continue if there is no 

settlement; 

 

(c) there is no threat to third parties to suggest that third parties may finance a 

settlement when the benefits provided by the third parties to the bankrupt (such 

as residency) are “income” for the purposes of s.139L(v)(A) of the BA and form 

a basis of the notices of assessment and debt; 

 

(d) it would be difficult for a bankrupt or former bankrupt to obtain a stay where 

the debt under s.139ZG(1) and (3) of the BA is admitted. 

 

38. Having said that, whilst the decision of Yeo [2015] was not entirely helpful in 

identifying conduct that would constitute a “threat” or improper conduct, it is fair to 

say that it would be a threat and improper conduct to represent there will be pursuit of 

a bankrupt or third party associates of the bankrupt (such as a spouse or extended 
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family) where a debt is questionable in whole or in  part and/or take coercive action 

(including an examination) merely for the purposes of pressuring a bankrupt or third 

party associate into settling a claim. Similarly it would be a “threat” and improper 

conduct to represent or to commence proceedings to obtain a collateral advantage that 

is not flowing from the obtaining of a legitimate judgment. For instance, where there is 

a question mark as to a claim by a trustee and the evidence is not available to 

substantiate the claim or the evidence is of dubious quality, the commencement of 

proceedings will constitute an abuse of process if it is done predominantly for the 

purposes of forcing a settlement. Such conduct would also be a basis for removal of a 

trustee under s.179 of the BA and probably be professional misconduct by a legal 

practitioner with the risk of personal costs orders.   

 

39. Parenthetically, such conduct may have negative consequences if a claim against vested 

bankrupt property is litigated in the Federal Circuit Court or the Family Court pursuant 

to ss.79(1)(b) and 90SM(1)(b) of the FLA.  Family law is an area fraught with emotions 

and the interplay and interaction between the emotions of the non-bankrupt spouse and 

the bankrupt especially at the end of a long marriage or partnership often make for a 

“Gordian Knot” of Shakespearean proportions that many trustees or practitioners who 

do not regularly appear in the family law jurisdictions may be surprised by. As trustees 

and practitioners may be aware, parties are frequently compelled to attend mediation 

conducted by a Registrar in respect of family law property claims including those under 

ss.79(1)(b) and 90SM(1)(b) of the FLA. The scope for settlement may be difficult as a 

non-bankrupt spouse may effectively make a claim on bankrupt estate and the trustee 

may be in the position of having to rely on a bankrupt as a witness to defend a claim 

against the bankrupt estate by the non-bankrupt spouse. The emotions of the spouses 

are usually raw and it is not uncommon for the non-bankrupt spouse and bankrupt to be 

in contact with each other regularly, especially where there are children involved. 

Trustees should approach such family law proceedings and any mediation with care to 

ensure statements that may otherwise seem innocuous to practitioners in other areas of 

litigation being perceived as “threats” by the non-bankrupt spouse. Trustees and legal 

practitioners should also be familiar with decisions regarding the emerging law of ethics 

in mediation including that the obligations of professional conduct and candour 

(including to not allow an opponent to be misled by omission) apply as equally in 

mediation as they do in court and other open dealings: Legal Services Commissioner v 
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Mullins [2006] LPT 12 (action against a Barrister for failure to disclose a relevant fact 

at mediation leading to payment of damages by the opponent insurer that was excessive, 

such conduct being described as a fraudulent deception) and Legal Services 

Commissioner v Garrett [2009] LPT 12 (action against the instructing solicitor who 

also failed to make the relevant disclosure at mediation). 

 

40. These statements reflect the ethical fact that trustees, as with legal representatives, 

should not make representations or take steps that do not represent reliance upon the 

true spirit of the rule of law. Ideally, representations cannot be made without evidence 

and/or legal authority to substantiate them. Further, no proceedings or coercive step 

should be taken with a view to obtaining a benefit collateral to the proceedings such as 

pressuring a party to settle a claim especially a claim that may be dubious. 
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